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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seqg.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6625) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided July 1, 1960. 


Motion to File Reply Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING LEAVE TO FILE REPLY 

In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), respondents filed mo- 
tions to dismiss and complainant filed an answer thereto. The 
hearing examiner certified the motions pursuant to section 
202.10(b) of the rules of practice (9 CFR 202.10(b)). On June 
20, 1960, respondents filed a motion for leave to file a reply to 
complainant’s answer to respondents’ motions to dismiss, Re- 
spondents’ motion of June 29, 1960, is hereby granted and re- 
spondents will have fifteen days from the receipt of this order 
within which to file such reply. 


(No. 6626) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
CiTy, IowA. P&S Docket No. 308. Decided July 26, 1960. 


Modification of Rates and Charges 


Respondents are authorized to modify their schedule of rates and charges 
and to assess such rates and charges up to and including July 31, 1962. 


Mr. Harold Carter, for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
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Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on August 7, 1958 
(17 A.D. 732), authorizing assessment of the current temporary 
schedule of rates and charges to and including July 31, 1960, 
unless modified or extended by further order before the latter 
date. 


On June 17, 1960, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects, and requesting that the current schedule, as so modi- 
fied, be continued in effect to and including July 31, 1962, unless 
modified or extended by further order before the latter date. 
Notices of the petition and its contents were published in the 
Federal Register on July 6 and July 12, 1960, (25 F.R. 6341, 
6545), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be 
heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on June 17, 1960, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become ef- 
fective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. — 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 
31, 1962, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 6627) 


In re HARRY LEE SPARKS AND REX WANDA SPARKS. P&S Docket 
No. 2261. Decided July 29, 1960. 


Partnership—Entities—Registrants 


The five partnerships utilized by respondents in carrying out their hog buy- 
ing operations are not legal entities separate and distinct from respond- 
ent partners or from each other. 


Jurisdiction—Selling 


False weights in connection with the selling of hogs by a dealer at a posted 
stockyard subject to jurisdiction of Secretary under the act although 
hogs not delivered to purchaser at stockyard and purchaser not at 
stockyard at time of sale. 


Evidence—False Weights—Fictitious Scale Tickets— 
Substitution of Hogs—Changed Head Count 


Evidence, including summaries made from respondents’ records which are 
thereby admissible in evidence, sustains charges of selling hogs at false 
and incorrect weights. Evidence also establishes printing of false and 
fictitious scale tickets, substitution of hogs, change of head count, and 
false entries on scale tickets. 


Mr. Lowell E. Miller, for complainant. Mr. Ben Ivan Melnicoff, of Washing- 
ton, D. C., for respondents. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed October 10, 1957, by 
the Director, Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The complaint 
charges Harry Lee Sparks and Rex Wanda Sparks with (1) 
selling hogs at false weights and in connection with such sales 
issuing invoices and scale tickets to packers containing false 
weights, (2) making alterations in copies of scale tickets re- 
tained in their records and billing purchasers of hogs on the 
basis of such altered scale tickets, and (3) substituting hogs 
which had not been weighed for hogs in drafts which had been 
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weighed and billing the purchasers on the basis of weights ob- 
tained prior to such substitution, in wilful violation of the act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 
Three paragraphs of the complaint charging additional viola- 
tions were dismissed on complainant’s motion at the oral hear- 
ing herein. 

After extensions of time to file an answer and the denial 
of respondents’ motion for a bill of particulars, respondents 
filed an answer January 9, 1958, in which they denied the allega- 
tions of violations of the act set forth in the complaint and re- 
quested an oral hearing. A hearing was held April 14-16 and 
20-24, 1959, in St. Louis, Missouri, before Jack W. Bain, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture. Lowell E. Miller, Office of the General 
Counsel, United States Department of Agriculture, represented 
complainant and Ben Ivan Melnicoff, Attorney at Law, Washing- 
ton, D. C., represented respondents. Four witnesses testified on 
behalf of complainant and 80 exhibits were introduced into evi- 
dence by complainant. Three witnesses testified on behalf of re- 
spondents and they introduced 17 exhibits into evidence. After 
the hearing, the parties filed briefs. 


On January 18, 1960, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and rec- 
ommending that respondents be found to have violated the act 
as charged. The examiner further recommended that respond- 
ents be ordered to cease and desist from the unlawful practices 
found in his report and to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions in- 
volved in their business and that respondents’ registration under 
the act be suspended for a period of two years. Respondents 
filed exceptions to the hearing examiner’s report and oral argu- 
ment was held before the Judicial Officer May 9, 1960. 


The issues are discussed under the heading ‘Conclusions.’ It 
would be helpful, we think, however, to outline at this point 
the background of the allegations of the complaint dealing with 
the invoicing of packers for hogs purchased at false weights. 
Respondents (in addition to operating as hog dealers registered 
under the act under the name of H. L. Sparks and Company at 
the St. Louis National Stock Yards, National Stockyards, Illinois, 
and the Mississippi Valley Stock Yards, St. Louis, Missouri) 
were registered under the act to do business as a livestock mar- 
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ket agency and dealer at the Bushnell, Illinois, Stock Yards, 
under the name of H. L. Sparks & Company of Bushnell, at the 
Union Stock Yards, Peoria, Illinois, as H. L. Sparks & Company 
of Peoria, and at the Springfield Stock Yards, Springfield, IIli- 
nois, as H. L. Sparks & Company of Springfield. All these stock- 
yards were posted as subject to the jurisdiction of the act. In 
addition, under the name of Midwest Order Buyers, respond- 
ents engaged in the business of a hog dealer at Chapin, Illinois, 
buying hogs at country points not posted as stockyards subject 
to the jurisdiction of the act at the times of the transactions 
involved. 


Purchase orders for hogs were received by H. L. Sparks and 
Company, National Stockyards, Illinois. Orders not to be filled 
by the hog purchases by H. L. Sparks and Company in the St. 
Louis market were given over the telephone by Harry Sparks 
to the office of Midwest Order Buyers, Chapin, Illinois, and hogs 
purchased at the nonposted country points and at the Bushnell, 
Springfield and Peoria posted stockyards were then applied to 
the purchase orders. 


The charges of false weights concern sales to packers of hogs 
in lots made up of hogs purchased by respondents both at non- 
posted country points and at posted stockyards. Respondents 
claim that there is no jurisdiction over Midwest Order Buyers, a 
business entity not doing business at a posted stockyard, or over 
the sales in question because these did not take place at a posted 
stockyard. On the merits, respondents argue that the evidence 
shows that the hogs from posted stockyards were sold at their 
purchase weights and that the excesses of sales weights over 
purchase weights were in connection only with the hogs from 
nonposted points and represent “gain” in weight as revealed by 
“reweighs” of the hogs after the purchase weighings. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, the Bushnell Stock Yards, Bushnell, Illinois, the Missis- 
sippi Valley Stock Yards, St. Louis, Missouri, the Springfield 
Stock Yards, Springfield, Illinois, and the Union Stock Yards, 
Peoria, Illinois, are and were at all times material herein posted 
stockyards subject to the provisions of the act. 

20On September 2, 1958, subsequent to the events in issue here, section 312(a) of the act 


was amended to remove the provision that unfair practices, etc., occur at “stockyards” 
posted under the act. Public Law 85-909 (72 Stat. 1749). 
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2. Respondents are individuals, Harry Lee Sparks and his 
wife, Rex Wanda Sparks. Respondents’ principal business was 
during the period involved the purchasing of hogs on a dealer 
basis at posted stockyards and buying stations and the reselling 
of such hogs to packers located throughout the country. Re- 
spondents, as partners, are registered with the Secretary under 
the act, registration No. 13412, and at all times material herein 
were so registered to operate as follows: 


(a) as a dealer to buy and sell swine for their own account 
at the St. Louis National Stock Yards, National Stockyards, Il- 
linois, and the Mississippi Valley Stock Yards, St. Louis, Mis- 
souri, under the name of H. L. Sparks and Company; 


(b) as a market agency to buy cattle, sheep and swine on a 
commission basis and as a dealer to buy and sell cattle, sheep 
and swine for their own account at the Bushnell Stock Yards, 
Bushnell, Illinois, under the name H. L. Sparks & Company of 
Bushnell; 


(c) as a market agency to buy swine on a commission basis 
and as a dealer to buy and sell swine for their own account at 
the Union Stock Yards, Peoria, Illinois, under the name H. L. 
Sparks & Company of Peoria; and 


(d) until November 26, 1956, as a market agency to buy 
swine on a commission basis and as a dealer to buy and sell 
swine for their own account at the Springfield Stock Yards, 
Springfield, Illinois, under the name H. L. Sparks & Company 
of Springfield. 

Respondents also did business as Midwest Order Buyers, a non- 
registered partnership with its principal office located at Chapin, 
Illinois. 


3. In the usual course of business, respondent Harry Lee 
Sparks, at the office of H. L. Sparks and Company at the St. 
Louis National Stock Yards, received orders for hogs from 
packers. In addition to hog purchases at the St. Louis National 
Stock Yards to fill orders respondents bought hogs at the posted 
stockyards at Bushnell, Peoria and Springfield and at country 
buying points maintained by respondents under the name Mid- 
west Order Buyers. Harry Lee Sparks called the Midwest office, 
located at Chapin, daily and instructed George J. Ischer, Jr., 
where the hogs that had been purchased were to go. Ischer then 
gave respondents’ employees at each buying point, including 
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the posted stockyards at Bushnell, Springfield and Peoria, in- 
structions as to where each lot of purchased hogs was to be 
shipped. Respondents arranged for the transportation of the 
hogs to the packer-purchasers. Subsequently, Ischer prepared 
or had prepared invoices to be mailed to the purchasers whose 
orders had been filled. Payment by the purchasers was made 
to Midwest at the offices of H. L. Sparks and Company, Na- 
tional Stockyards, Illinois, where the Midwest bank account was 
kept. The sales and financial records of respondents’ operation 
at Bushnell, Peoria and Springfield were kept and maintained 
at the office at Chapin, Illinois. 


4. Respondents sold hogs to various packers at false and 
incorrect weights in excess of the true and correct weights in 
the following transactions: 


Purchase Invoice Weight 


Number Weight Weight Added 

Date Sold To of Hogs (pounds) (pounds) (pounds) 
1955 

Dec. 1 Swift & Co. 488 144,245 146,005 1,760 
Dec. 10 * 835 214,080 216,390 2,310 
Dec. 12 = 183 55,860 57,305 1,445 
Dec. 14 Val Decker 404 89,340 90,340 1,000 
Dec. 17 Swift & Co. Zit 103,705 105,615 1,910 
Dec. 19 Home Pkg. Co. 595 145,625 147,340 1,715 
Dec. 21 Kingan 236 59,105 60,300 1,195 
Dec. 26 Swift & Co. 403 112,205 113,800 1,595 
Dec. 27 Home Pkg. Co. 256 56,990 57,490 500 
Dec. 28 Swift & Co. 425 114,900 116,240 1,340 
1956 

Jan. 10 Home Pkg. Co. 663 142,755 144,710 1,955 
Jan. 21 Swift & Co. 581 167,490 169,490 2,000 
Jan. 27) - 861 212,965 215,525 2,560 
Jan. 28) 

Feb. 3 St. Louis Ind. 135 53,750 55,300 1,550 
Feb. 11 - 130 54,250 55,430 1,180 
Feb. 13 Home Pkg. Co. 688 144,310 147,740 3,430 
Feb. 16 = 643 137,605 140,195 2,590 
Mar. 7 Hunter Pkg. Co. 639 136,135 137,950 1,815 
Mar. 12 Home Pkg. Co. 569 108,460 110,360 1,900 
Mar. 16 John Morrell 326 103,370 105,085 1,715 
Mar. 20 " 600 143,700 145,070 1,270 
Mar. 20 Home Pkg. Co. 440 82,215 83,515 1,300 
Mar. 27 Swift & Co. 351 80,870 81,870 1,000 
Mar. 29 St. Louis Ind. 551 141,440 143,510 2,070 
Apr. 9 Home Pkg. Co. 510 104,585 106,085 1,500 
Apr. 16 Swift & Co. 343 81,555 82,735 1,180 


Apr. 17 Home Pkg. Co. 576 _ 112,625 114,425 1,800 








714 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 709 


Purchase Invoice Weight 


Number Weight Weight Added 

Date Sold To of Hogs (pounds) (pounds) (pounds) 
1956 

Apr. 28 - 396 74,355 75,905 1,550 
May 1 ” 285 53,330 54,560 1,230 
May 9 ie 530 107,315 108,815 1,500 
May 11 Swift & Co. 194 79,365 80,365 1,000 
May 22 ee 400 144,260 145,460 1,200 
June 4 J. Morrell 332 134,020 135,365 1,345 
June 12 Kingan Pkg. Co. 734 196,825 198,325 1,500 
June 22. Oscar Mayer 165 55,030 55,490 460 
July 21 Kingan 565 135,985 136,985 1,000 
Aug. 13 Hunter Pkg. Co. 662 138,750 139,750 1,000 
Aug. 22 a 648 142,890 143,955 1,065 
Aug. 29 Hunter Pkg. Co. 747 165,105 165,980 875 
Sep. 6 ‘4 869 194,100 196,670 2,570 
Sep. 7 Heil Pkg. Co. 744 168,200 169,700 1,500 
Sep. 15 Kingan & Co. 994 220,290 222,290 2,000 
Oct. 4 Swift & Co. 96 32,620 33,620 1,000 
Oct. 20 Heil Pkg. Co. 353 80,325 81,400 1,075 
1957 

Jan. 5 Swift & Co. 682 217,920 219,420 1,500 
Jan. 31 St. Louis Ind. 256 57,000 57,950 950 


In each of these transactions the shipments were made up of 
hogs purchased by respondents at Bushnell, Peoria or Springfield, 
together with hogs purchased by respondents at country buy- 
ing stations. Respondents received ard filled the packer order 
in each of these transactions in the r“nner described in Finding 
of Fact 3. The invoice or bill sent to the packer by respondents 
was prepared at the Midwest office at Chapin, Illinois, and a 
copy of the bill or invoice was retained in the Midwest files. 
The weight figure shown on each bill or invoice was not based 
upon any reweighing of the hogs. Payments for the hogs were 
remitted to respondents at St. Louis National Stock Yards. 


5. Respondents, upon request, furnished scale tickets to 
packer-purchasers in support of weights shown on invoices to 
such customers. The Heil Packing Company and the Hunter 
Packing Company, both of St. Louis, Missouri, requested such 
scale tickets. Respondents furnished these two packer-purchasers 
with scale tickets in support of the weight figures shown on 
the invoices rendered by respondents to them for hogs purchased 
in seven of the transactions set forth in Finding of Fact 4, 
that is, the transactions of September 7 and October 20, 1956 
with Heil Packing Company and the transactions of March 7, 
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August 13, 22 and 29, and September 6, 1956, with Hunter 
Packing Company. In each of these transactions, the scale 
tickets were attached to the invoice to the purchaser. The scale 
tickets in each instance purported to show that different drafts 
of hogs had been weighed at various weights, the total number 
of hogs and total weight equalling the total number and weight 
shown on the invoice. The hogs had not been weighed at the 
weights shown on the scale tickets or at the total weight shown 
on the invoice. The scale tickets were printed by employees of 
respondents upon a scale owned by respondents at Chapin al- 
though the hogs had not been purchased at, or shipped from, 
Chapin and no hogs were on the scale at the time the scale 
tickets were printed. These scale tickets, as well as the invoices 
issued by respondents to the purchasers in these transactions, 
were made a part of the accounts and records of the purchasers, 
packers subject to the provisions of the act. 


6. Hogs are weighed at the St. Louis National Stock Yards 
on a scale operated by a weighmaster employed by the stock- 
yard company. An original and two copies of a scale ticket are 
made when a lot of hogs is weighed. Each scale ticket and the 
two copies bear the same serial number. At the time of weigh- 
ing, the weighmaster writes the number of head weighed and 
stamps the weight on the original, which weight is also im- 
pressed on the copies. The original scale ticket is retained by 
the stockyard company, one copy is issued to the seller or selling 
agency and the other copy is issued to the buyer. Settlement 
between buyer and seller is made upon the basis of the weight 
shown on the scale ticket. 


7. (a) On October 25, 1954, respondents purchased a lot of 
hogs at the St. Louis National Stock Yards. The stockyard com- 
pany issued scale ticket No. 515886H, a copy of which was de- 
livered to respondents, showing the weighing of 144 hogs at a 
total weight of 20,860 pounds. Respondents changed the head 
count on the copy of the scale ticket retained in their records 
from 144 to 138. No similar change was made on the scale ticket 
retained by the stockyard company. Respondents subsequently 
sold the hogs to Chas. Miller & Company and billed this pur- 
chaser on the basis of the altered head count and the original 


weight. 


(b) On July 28, 1955, respondents purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company 
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issued scale ticket No. 853819H, a copy of which was delivered 
to respondents, showing the weighing of 155 hogs at a total 
weight of 25,530 pounds. Respondents changed the head count 
on the copy of the scale ticket retained in their records from 
155 to 154. No similar change was made on the scale ticket re- 
tained by the stockyard company. Respondents subsequently sold 
the hogs to Avera Packing Company and billed this purchaser 
on the basis of the altered head count and the original weight. 

(c) On November 10, 1955, respondents purchased a lot of 
hogs at the St. Louis National Stock Yards. The stockyard com- 
pany issued scale ticket No. 856389H, a copy of which was de- 
livered to respondents, showing the weighing of 25 hogs at a 
total weight of 6,500 pounds. Respondents changed the head 
count on the copy of the scale ticket retained in their records 
from 25 to 26. No similar change was made on the scale ticket 
retained by the stockyard company. Respondents subsequently 
sold the hogs to Bidermann & Moss, Inc., and billed this pur- 
chaser on the basis of the altered head count and the original 
weight. 


(d) On April 24, 1956, respondents purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company 
issued scale ticket No. 45083H, a copy of which was delivered 
to respondents, showing the weighing of 59 hogs at a total 
weight of 12,060 pounds. Respondents changed the head count 
on the copy of the scale ticket retained in their records from 
59 to 60. No similar change was made on the scale ticket re- 
tained by the stockyard company. Respondents subsequently 
sold the hogs to I. Klayman & Company and billed this purchaser 
on the basis of the altered head count and the original weight. 


8. On October 15, 1951, an order consented to by respondents 
was issued requiring respondents to keep accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in their business and to cease and desist from engaging 
in the unfair, unjustly discriminatory and deceptive practices 
and devices described in the Findings of Fact of such order. See 
In re H. L. Sparks and Rex Wanda Sparks, partners, d/b/a 
H. L. Sparks and Company, 10 A.D. 1824. Finding of Fact 3 of 
the October 15, 1951, order reads as follows: 


“3. Respondents, at divers times and in numerous 
transactions during the period from February 28 to 
August 31, 1950, altered scale tickets issued in connec- 
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tion with purchases by the respondents of hogs at the 
stockyard on a dealer basis by changing the head count 
or the date, or both, shown thereon; resold such hogs 
to various customers; and used such altered scale tickets 
as the basis for bills or invoices furnished the customers 
for such hogs.” 


9. (a) On January 6, 1954, respondent purchased a lot of 
hogs at the St. Louis National Stock Yards. The stockyard com- 
pany issued scale ticket No. 330605H, a copy of which was de- 
livered to respondents, showing the weighing of 60 hogs at a 
total weight of 9,040 pounds. Respondents made entries on the 
copy of the scale ticket retained in their records representing 
that three hogs had been weighed at a weight of 390 pounds. 
There was no weighing transaction at the stockyard to support 
such entries. Respondents deducted three hogs weighing 390 
pounds from the number of hogs and weight shown on the scale 
ticket and billed the purchaser for 57 hogs weighing 8,650 
pounds. 


(b) On June 8, 1954, respondents purchased a lot of hogs 
at the St. Louis National Stock Yards. The stockyard company 
issued scale ticket No. 406772H, a copy of which was delivered 
to respondents, showing the weighing of 121 hogs at a total 
weight of 27,945 pounds. Respondents made entries on the copy 
of the scale ticket retained in their records representing that 
25 hogs had been weighed at a weight of 6,250 pounds. There 
was no weighing transaction at the stockyard to support such 
entries. Respondents deducted 25 hogs weighing 6,250 pounds 
from the number of hogs and weight shown on the scale ticket 
and billed the purchaser of the hogs for 96 hogs weighing 
21,695 pounds. 


(c) On January 19, 1955, respondents purchased hogs at the 
St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 761302H, a copy of which was delivered to re- 
spondents, showing the weighing of 83 hogs at a total weight 
of 9,255 pounds. Respondents made entries on the copy of the 
scale ticket retained in their records representing that three 
hogs had been weighed at a weight of 300 pounds. There was 
no weighing transaction at the stockyard to support such entries. 
Respondents deducted three hogs weighing 300 pounds from the 
number of hogs and weight shown on the scale ticket and billed 
the purchaser of the hogs for 80 hogs weighing 8,955 pounds. 
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(d) On July 18, 1955, respondents purchased hogs at the 
St. Louis National Stock Yards. The stockyard company issued 
scale ticket No. 880822H, a copy of which was delivered to re- 
spondents, showing the weighing of 27 hogs at a total weight 
of 2,875 pounds. Respondents made entries on the copy of the 
scale ticket retained in their records representing that 15 hogs 
had been weighed at a weight of 1,615 pounds. There was no 
weighing transaction at the stockyard to support such entries. 
Respondents deducted 15 hogs weighing 1,615 pounds from the 
number of hogs and weight shown on the scale ticket and billed 
the purchaser of the hogs for 12 hogs weighing 1,260 pounds. 


(e) On July 9, 1954, respondents purchased hogs at the St. 
Louis National Stock Yards. The stockyard company issued 
scale ticket No. 512432H, a copy of which was delivered to re- 
spondents, showing the weighing of 20 hogs at a total weight 
of 3,955 pounds. Respondents made entries on the copy of the 
scale ticket retained in their records representing that one hog 
had been weighed at a weight of 250 pounds. There was no 
weighing transaction at the stockyard to support such entries. 
Respondents added one hog weighing 250 pounds to the number 
of hogs and weight shown on the scale ticket and billed the pur- 
chaser of the hogs for 21 hogs weighing 4,205 pounds. 


(f) On November 2, 1954, respondents purchased hogs at 
the St. Louis National Stock Yards. The stockyard company 
issued scale ticket No. 588615H, a copy of which was delivered 
to respondents, showing the weighing of six hogs at a weight 
of 530 pounds and the weighing of one hog at 390 pounds. Re- 
spondents made entries on the copy of the scale ticket retained 
in their records representing that one additional hog had been 
weighed at a weight of 500 pounds. There was no weighing 
transaction at the stockyard to support such entries, Respond- 
ents subsequently sold the hogs to Belvedere Packing Company 
and billed this purchaser for six hogs weighing 530 pounds, 
one hog weighing 390 pounds, and one hog weighing 500 
pounds. 


10. On September 11, 1956, respondents sold hogs at the St. 
Louis National Stock Yards to Krey Packing Company, St. Louis, 
Missouri. The hogs had been weighed to respondents in three 
separate drafts of 75, 87, and 63 hogs. Following the weighing 
of the hogs, each draft was penned in a separate pen assigned 
to respondents at the stockyard. While the hogs were being held 
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in the pens, respondents substituted in each lot of hogs one 
hog which had not been weighed for one of the hogs which had 
been weighed. The three lots were delivered to the packing com- 
pany without reweighing, and the company was billed by re- 
spondents upon the basis of the weights obtained at the time 
the hogs were weighed to respondents. 


Similar transactions in which respondents substituted hogs 
which had not been weighed for hogs in drafts which had been 
weighed and billed the purchaser on the basis of weights prior 
to the substitution are as follows: 


No. Hogs 
Date No. Hogs Weight Substituted Sold To 
9-14-55 6 750 Exact no. unknown Figge & Hutwelker Co. 
9-14-55 6 705 ” = 
9-14-55 46 8,755 m = 
9-13-56 168 25,430 5 Charles Miller & Co. 
10-10-56 85 15,175 5 Krey Packing Company 
CONCLUSIONS 
I 


As shown by the Findings of Fact, respondent Harry Lee 
Sparks, at the office of H. L. Sparks and Company located at 
the St. Louis National Stock Yards, National Stockyards, IIli- 
nois, received orders for hogs from packers, many of whom were 
located at the same stockyard. To meet these orders, hogs were 
purchased by respondents not only at the St. Louis National 
Stock Yards but at several country points and at three addi- 
tional posted stockyards, the Bushnell Stock Yards, Bushnell, 
Illinois, the Springfield Stock Yards, Springfield, Illinois, and 
the Union Stock Yards, Peoria, Illinois. Respondents’ employees 
at the country points and the three stockyards, after the day’s 
purchases, reported the number, type, weight and price of hogs 
purchased that day to the office of Midwest Order Buyers, Cha- 
pin, Illinois, where this information was recorded in a work- 
book. Harry Lee Sparks called the Midwest office daily and 
informed or directed George J. Ischer, Jr., manager of Midwest, 
where the hogs that had been purchased were to be shipped, 
that is, the hogs to be appropriated to each order placed by 
packers. Subsequently, Ischer prepared invoices to the purchasers 
whose orders had been thereby filled. Payment by the purchasers 
was made by check to Midwest at the office of H. L. Sparks and 
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Company on the St. Louis stockyards since the Midwest bank 
account was kept at National Stockyards, Illinois. 


These operations were carried out through several so-called 
“entities.” The respondents, Harry Lee Sparks and his wife, 
Rex Wanda Sparks, traded under five partnership names in 
their business as hog dealers with Harry Lee Sparks as the ac- 
tive partner. They operated as H. L. Sparks and Company at 
the St. Louis National Stock Yards and at the Mississippi Val- 
ley Stock Yards, and added to this name the words ‘of Bush- 
nell,” “of Springfield” and “of Peoria’ for their dealer activities 
at the posted stockyards located at such cities in Illinois and 
substituted an ampersand for “and” in the latter three names. 
In addition, hog purchases at country points were made under 
the name of Midwest Order Buyers and packers were billed by 
this “entity.” The sales and financial records of the Sparks com- 
panies other than H. L. Sparks and Company were maintained 
at the Midwest office in Chapin, Illinois. The first four com- 
panies are listed on respondents’ registration No. 13412 under 
the act and Midwest is not so listed (see Finding of Fact 2). 


The confusion present in the record results in part from the 
various names under which respondents do business and their 
contention that each company is a separate legal entity. Re- 
spondents then reason from this contention that, for example, 
H. L. Sparks & Company of Bushnell sells the hogs purchased 
to fill orders received by Harry Lee Sparks to Midwest Order 
Buyers which, in turn, sells the hogs to the packer-purchasers. 
Respondents in effect are contending that the various Sparks 
partnerships are legal entities separate and distinct from the 
individual partners and from each other. Such is not the case 
generally under the law of Illinois. Lehman v. Napier, 101 
F.Supp. 313, 314 (S.D. Iowa 1951) ; Gerut v. Poe, 11 F.R.D. 281, 
283 (N.D. Ill. 1951); Western Mut. Fire Ins. Co. v. Lamson 
Bros. & Co., 42 F.Supp. 1007 (S.D. Iowa 1941); Lewis v. West 
Side Trust & Savings Bank, 377 Ill. 384, 36 N.E. 2d 573 (1941) ; 
42 Ill. Law Rev. 72, 73 (1947). But cf. People v. Zangain, 301 
Ill. 299, 183 N.E. 783, 785-86 (1922). Moreover, even though 
partnerships have been regarded as possessing some of the at- 
tributes of separate entities for certain limited purposes such 
as amenability to suit or sanction (cf. United States v. A&P 
Trucking Company, 358 U.S. 121 (1958); Evans Bros. Pack- 
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ing Co. v. United States, 203 F.2d 504, 509 (9th Cir. 1953) ),? 
partnerships have not been recognized under the common law 
as artificial persons in the sense that a corporation is so recog- 
nized. See e.g., Helvering v. Smith, 90 F.2d 590 (2d Cir. 1937) ; 
Randolph Products Co. v. Merring, 176 F.2d 190 (3d Cir. 1949) ; 
Koons v. Kaiser, 91 F.Supp. 511, 516 (S.D. N.Y. 1950), appeal 
dismissed, 187 F.2d 1023 (2d Cir. 1950), cert. denied, 340 USS. 
942 (1951). In addition, we are not here concerned with recog- 
nized legal entities composed of the same people but carrying on 
separate businesses. See Nichols & Co. v. Secretary of Agricul- 
ture, 181 F.2d 651 (1st Cir. 1942), rehearing on other grounds, 
136 F.2d 503 (1st Cir. 1943); McComb v. Aibel, 100 F.Supp. 
752 (E.D. N.Y. 1951). In fact, even if separate entities could 
be said to exist for the several Sparks tradenames the compo- 
sition and operation of the various companies would require 
that such separate legal existence be disregarded, that is, the 
facts herein would warrant “piercing the partnership veil.” Cf. 
Corn Products Refining Company v. Benson, 232 F.2d 554 (2d 
Cir. 1956); National Labor Relations Board v. E. C. Brown 
Co., 184 F.2d 829 (2d Cir. 1950); EH. Albrecht & Son, Ine. v. 
Landy, 114 F.2d 202 (8th Cir. 1940) ; United States v. Milwau- 
kee Refrigerator Transit Co., 142 Fed. 247 (E.D. Wis. 1905). 


Consequently, we have for consideration a business conducted 
by respondents under five names. It is all one business and re- 
spondents, in legal effect, do not sell to themselves and buy 
from themselves. Rather, respondent Harry Lee Sparks receives 
orders from various packers for hogs and those hogs are sup- 
plied by respondent partners by means of purchases by them at 
posted stockyards and at numerous country points. Respondents 
as a dealer under the act purchased hogs at three posted stock- 
yards in the transactions set forth in the disputed paragraphs 
of the complaint and they may not defeat the Secretary’s juris- 
diction merely by allegedly selling hogs to themselves while 
operating in an unregistered capacity for “resale” to the real 
or actual purchaser with the invoicing being done in the name 
of the unregistered company. Cf. Leslie W. Woerth v. United 
States, 231 F.2d 822 (8th Cir. 1956). Our inquiry, therefore, 
in connection with the various jurisdictional issues raised by 
respondents is whether each transaction relating to the livestock 

2See also section 2(a) of the act (7 U.S.C. 182) which modifies the common law to the 


extent that partnerships thereunder are entities for purposes of suit or sanction in addition 
to the members thereof. Cf. United States v. A&P Trucking Company, 358 U.S. 121 (1958). 
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in question is subject to the jurisdiction of the Secretary under 
the act and the fact that Midwest invoiced or billed the packer- 
purchaser or “purchased” some of the hogs from the other 
Sparks companies is immaterial to such inquiry. 


Paragraphs IV, V and VI of the complaint allege in part that 
respondents sold hogs to packers at false and incorrect weights 
during the period December 1, 1955, through January 31, 1957, 
in violation of section 312(a) of the act. During the period 
involved such section read as follows: 


“Sec. 312. (a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice 
or device in connection with the receiving, marketing, 
buying, or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weigh- 
ing or handling, in commerce at a stockyard, of live- 
stock.” 


In each of the transactions set forth in the disputed para- 
graphs of the complaint, some of the hogs were purchased by 
respondents as a dealer through their employees at a posted 
stockyard and applied on orders received from packers by 
Harry Lee Sparks at the St. Louis National Stock Yards or 
were purchased at a posted stockyard to fill such orders. Re- 
spondents either purchased the hogs at posted stockyards in 
anticipation of subsequent sales to packers or in order to supply 
hogs they had contracted to sell. These hogs, together with 
others purchased at country buying stations, were applied or 
appropriated to the order of a particular packer-purchaser and 
the invoice covered the total number of hogs sold to and pur- 
chased by the packer. The practices complained of in each of 
the transactions alleged in the paragraphs of the complaint in 
issue were in connection with the selling of hogs by a dealer 
at a posted stockyard. In the transactions involved, respondents 
were engaged in the selling of hogs purchased by them at Bush- 
nell, Springfield and Peoria to packer-purchasers at a posted 
stockyard and the alleged false and incorrect weights and in- 
voices were in connection with such selling. The selling, as dis- 
tinguished from the sale, took place at the St. Louis National 
Stock Yards when orders were placed by packers and at the 
posted stockyards at Bushnell, Springfield or Peoria when hogs 
were appropriated or applied by respondents to such orders. 
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Cf. McCowen v. Dumont, 54 F.Supp. 749, 751 (W.D. Mo. 1944). 
Cf. also Lambur v. Yates, 148 F.2d 137, 1389 (8th Cir. 1945) ; 
Nigro v. United States, 117 F.2d 624, 631 (8th Cir. 1941); 
In re Tarr, Downs, and Company, 8 A.D. 517 (1949). There 
was no requirement in section 312(a) prior to its amendment 
that the purchaser be physically at the stockyard or that the 
livestock sold be at the same stockyard where the sale is made.* 
Also, it does not appear that title passed or delivery was made 
to the packer-purchasers until the hogs were transported to the 
packing plants. Cf. McCowen v. Dumont, supra, at page 751.4 


Respondents further contend that any gain or increase in 
weight of the hogs involved over purchase weights was limited 
to hogs purchased at country points and that, therefore, juris- 
diction is lacking herein. In other words, respondents allege 
that the hogs purchased at posted stockyards by them were in- 
voiced to the packer-purchasers at the same weight and price 
as such hogs had been purchased and that the hogs that had been 
at posted stockyards are not involved in the false weights al- 
legedly reflected on the invoices submitted to the packers. This 
contention is not supported by the record and, in fact, the evi- 
dence indicates otherwise.’ In any event, it is not possible to 
separate the hogs purchased at posted stockyards from hogs 
purchased at country points on the invoices submitted to re- 
spondents’ customers. The invoice in each transaction does not 
identify the source of the hogs covered thereby although the 
hogs had been purchased at several points, including a posted 
stockyard, to fill the order. The weight allegedly added in each 
transaction was to the entire lot of hogs and not to a portion 
only. 


II 
We now turn to the merits of the charges contained in para- 


3 We are not hereby holding that a sale on a posted stockyard of livestock which are not 
then on and never come to a posted market was within the purview of the act prior to the 
recent amendment thereto although the statute prior to amendment could possibly be so 
construed. 

*The practices complained of also could be construed to have occurred in connection with 
the “marketing . . . in commerce at a stockyard, of livestock.’’ Cf. McComb v. Consolidated 
Fisheries Co., 75 F.Supp. 798, 804 (D. Del. 1948), aff’d, 174 F.2d 74 (8rd Cir. 1949). But 
ef. Mitchell v. Stinson, 217 F.2d 210 (1st Cir. 1954). 

5It appears that weight was added to hogs purchased by respondents at a posted stockyard 
and sold to a packer in one of the few transactions where a copy of the invoice was intro- 
duced into evidence. While the invoice in quesiton in that transaction dated April 17, 1956, 
did not identify the source of the hogs, from respondents’ other records it seems that the 
21 and 28 hogs listed thereon had been purchased at the posted stockyard at Peoria at a 
lesser weight than listed on the invoice. 
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graphs IV, V and VI. Evidence in support of the charges con- 
tained in paragraphs IV and V introduced by complainant was 
largely based upon respondents’ own records. From these rec- 
ords a Department auditor traced all the hogs purchased by re- 
spondents to the packers to whom they were sold for the entire 
period covered by these paragraphs and the weight of the hogs 
in each transaction was compared at time of purchase with the 
weight listed on the invoice or billing to the packer-purchaser. 
In making this comparison reweigh weights, that is, the results 
of a later weighing of the hogs, were utilized in place of pur- 
chase weights whenever reweigh weights were shown in re- 
spondents’ records. The auditor testified that during his audit 
or investigation he was informed by respondents’ employees 
that there were no records of reweighing other than those he 
examined and that he found none. Among the transactions for 
which there were no records of reweighing were the instances 
listed in the complaint and in Finding of Fact 4. It is significant 
in this regard that respondents’ accountant testified that in 
the usual course of business scale tickets representing the weight 
of hogs when they leave country points would be sent to respond- 
ents’ Chapin office. Complainant’s audit or examination of re- 
spondents’ records at Chapin was conducted during the latter 
part of January and during February 1957 and no such scale 
tickets or other evidence of a reweigh were found for the trans- 
actions set forth in paragraph IV of the complaint, some of 
which occurred just prior to or during the audit. In almost all 
instances the comparison of weights described above showed 
a marked increase of the weight of the hogs on the invoice as 
against the purchase weight. 


In addition to the documentary evidence in support of charges 
of false and incorrect weights, Ischer, manager of respondents’ 
office at Chapin, Illinois, and the person responsible for or in 
charge of preparing invoices or bills to the packer-purchasers, 
said, in a sworn statement, that the weights shown on the in- 
voices ‘are sometimes reweigh weights and sometimes they are 
the original buy weights and at other times they are weights 
obtained by adding a certain amount to the original buy weights 
so as to take care of shrink. . . . One such instance occurred 
on March 7, 1956 in Billing Hunter Packing Co. for 639 hogs. 
The buy weight was 136,135 lbs. and the invoice to Hunter 
showed 137,950 lbs. or a difference of 1,185 Ibs. Some of these 
hogs were reweighed while weight was added to others when 
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making the invoice. The off truck weight at E. St. Louis was 
133,665 lbs. . . .” This statement was read over the telephone 
to respondent Harry Lee Sparks before his employee signed 
it. While there is much confusion and conflict in the record with 
respect to the circumstances surrounding the preparation and 
signing of the sworn statement, it is significant that Ischer 
did not directly deny the truth of the statement, that is, the 
facts set forth therein, or that he orally made the statement 
with respect to adding weight to take care of shrink when he 
testified at the oral hearing and Harry Lee Sparks failed to 
testify herein. Cf. Interstate Circuit v. United States, 306 U.S. 
208, 225-27 (1939); Bilokumsky v. Tor, 263 U.S. 149, 154 
(1923) ; Montgomery Ward & Co. v. National Labor Relations 
Board, 107 F.2d 555, 560 (7th Cir. 1939). See also 2 Wigmore, 
Evidence § 289 (3d ed. 1940). Also, complainant’s employee 
who prepared the statement for Ischer’s signature testified that 
Ischer read it and that it was read to Harry Lee Sparks over 
the telephone before Ischer signed it. It does not seem likely 
to us that Ischer would sign a sworn statement without first 
reading it and conferring with his employer. Moreover, Ischer’s 
sworn statement appears to be corroborated by respondents’ 
records. Reweigh weights were found therein for many of the 
transactions covered by complainant’s audit and no reweigh 
weights were shown thereon for other transactions, including 
those set forth in the complaint, although the invoice weights 
represented an increase over the original buy weights. 


Respondents contend that the tabulations or summaries pre- 
pared by an auditor employed by complainant from material in 
respondents’ records should not have been received in evidence 
in this proceeding because the records upon which they were 
based were not introduced into evidence or brought into the 
hearing room, citing Berthold-Jennings Lumber Co. v. St. Louis 
ILM. & S. Ry. Co., 80 F.2d 32 (8th Cir. 1935), cert. denied, 297 
U.S. 715 (1936).° Summaries of voluminous records may be in- 
troduced into evidence and most courts require as a condition of 
such admission that the mass of data shall, if the occasion seems 
to require it, be placed at hand in court or at least be made 
accessible to the opposing party. See e.g., Board of County 


®The Berthold case is clearly distinguishable from the facts involved herein in that the 
summary in that case was of records of a person other than the party contesting its ad- 
fission and the records were not otherwise available to such party. Cf. also Greenbaum v. 
United States, 80 F.2d 113 (9th Cir. 1985); Wilkes v. United States, 80 F.2d 285 (9th Cir. 


1935). 
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Commisstoners of Wyandotte County, Kansas v. William J. 
Howard, Inc., 230 F.2d 561, 564 (10th Cir. 1956), cert. denied, 
351 U.S. 926 (1956) ; Gross v. United States, 201 F.2d 780 (9th 
Cir. 1953) ; Yoffe v. United States, 153 F.2d 570 (1st Cir. 1946) ; 
Augustine v. Bowles, 149 F.2d 93 (9th Cir. 1945). See also 4 
Wigmore, Evidence § 1230 (3d ed. 1940). Similarly, summaries 
are admissible in administrative proceedings. See e.g., Chicago 
Board of Trade v. United States, 223 F.2d 348, 354 (D.C. Cir. 
1955) ; Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676 (9th 
Cir. 1949), cert. denied, 338 U.S. 860 (1949); In re Harry C. 
Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 1118, 1120-21 
(953) ; In re Harry C. Daniels, d/b/a Harry C. Daniels and Co., 
14 A.D. 908, 921-22 (1955), aff'd, 242 F.2d 39 (7th Cir. 1957). 
Moreover, the greater flexibility of such proceedings lends itself 
to such a method of proof. See Chicago Board of Trade v. United 
States, supra. 


Respondents’ books and records located at Chapin, Illinois, 
were examined by accountants employed by complainant who 
made copies of some of respondents’ records of summaries there- 
from. The records themselves never left respondents’ office at 
Chapin and at all times were in respondents’ possession and 
control. Approximately a week prior to the hearing, counsel 
for complainant supplied counsel for respondents with a copy 
of complainant’s exhibit 1, except for one page thereof, which 
constitutes the basic data copied or summarized by complain- 
ant’s auditors from respondents’ records. The records which 
were reflected by exhibit 1 and exhibit 2, which was constructed 
from the material contained in the former exhibit, were in re- 
spondents’ possession and control, that is, the mass of data 
was always accessible to respondents and they were given notice 
that complainant would refer to or introduce into evidence sum- 
maries thereof. Under these conditions the summaries in issue 
and the oral testimony with respect thereto were clearly admis- 
sible in evidence. Cf. New Amsterdam Cas. Co. v. W. D. Felder 
& Co., Inc., 214 F.2d 828, 828-29 (5th Cir. 1954); Stevens v. 
United States, 206 F.2d 64, 66 (6th Cir. 1953); Gross v. 
United States, supra; Augustine v. Bowles, supra. 


The same cannot be said with respect to respondents’ ex- 
hibits 4 through 12 and the oral testimony of Joseph H. Gilby, 
respondents’ accountant located at Chicago, Illinois, in con- 
nection therewith. Such exhibits and much of the oral testimony 
were introduced into evidence over complainant’s objections. 


i ml ae ei ee a i a) an ee 
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Respondents’ exhibits 4 through 12 are allegedly summaries 
made from respondents’ records at Chapin. In addition, Gilby 
testified as to what those records contained. Yet the records 
were not in the hearing room or accessible to complainant. We 
are not here concerned with questions of “mutuality of obliga- 
tion” for example, but, rather, fairness to the parties and the 
ability of the parties to cross-examine each other’s witnesses. 
The audit or examination by complainant’s employees of re- 
spondents’ records at Chapin was conducted approximately 27 
months prior to the oral hearing herein. As stated above, much 
of Gilby’s testimony and respondents’ exhibits in issue were 
claimed to be based on respondents’ records. But respondents 
did not make their records available to complainant for pur- 
poses of cross-examination and complainant could not be ex- 
pected to be in a position to controvert such testimony, in the 
absence of respondents’ records, on the basis of an examination 
of such records which had taken place 27 months earlier. 
Complainant’s evidence was that respondents had no reweigh 
records for the hogs and respondents claim that they did. It was 
respondents’ burden to produce the reweigh records in support 
of their exhibits and testimony. Respondents’ exhibits 4 through 
12 and Gilby’s testimony with respect thereto appear to be hear- 
say and incompetent in a court proceeding. Berthold-Jennings 
Lumber Co. v. St. Louis 1.M.& S. Ry. Co., supra; In re Bell 
Tone Records, Inc., 91 F.Supp. 642, 644 (D. N.J. 1950). Cf. 
Wilkes v. United States, 80 F.2d 285 (9th Cir. (1935); Green- 
baum v. United States, 80 F.2d 113 (9th Cir. 1935). In any 
event, in the absence of reweigh records either offered in evi- 
dence or produced for complainant’s examination at the hear- 
ing, there is little or no probative value to the exhibits and 
the testimony in connection therewith. 


Furthermore, respondents’ exhibits 4 through 12 were pre- 
pared by unnamed persons in Chapin and sent to Gilby in Chi- 
cago. He testified that such exhibits were prepared under his 
supervision, but his apparent unfamiliarity with them indicates 
that he was probably not qualified to testify with respect thereto. 
In addition, respondents’ attempt to establish by means of their 
exhibits 4 through 12 that the average gain in weight per hog 
is not as great as stated in the complaint is defective in that 
the purchase weights and sale weights in the record are for 
the same hogs and it is not necessary to consider the total pur- 
chase weights of all hogs purchased by respondents on the same 
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day at the country buying points to ascertain the gain or in- 
crease in weight of the hogs applied on the sales involved. 


Additional infirmities are also present in Gilby’s testimony. 
He testified at great length with respect to the transactions set 
forth in paragraphs IV, V and VI of the complaint. Yet, Gilby 
had no personal knowledge of the facts. Rather, for example, 
he could only testify that respondents or their employees told 
or informed him that the weights listed on the pertinent in- 
voices represented the weight of the hogs involved on being 
reweighed prior to shipment to packers. Gilby’s testimony was 
hearsay and can be described generally as being based on what 
he was told was the case and not necessarily on what was the 
case. There is no indication that this witness or his firm con- 
ducted an audit of respondents’ business or any clear showing 
how he did or could determine the truth or falsity of what he 
was told. Furthermore, Gilby’s understanding of respondents’ 
procedure with respect to scale tickets representing the reweigh 
of hogs is contradicted by one of respondents’ employees. Gilby 
testified that such scale tickets are sent to respondents’ Chapin 
office. Edgar McNay, manager of respondents’ Quincy point, 
testified that the scale tickets of reweighs at Quincy are re- 
tained there. The hearing examiner who was in the position to 
observe the demeanor of Gilby placed little or no credence on 
the testimony of this witness. See, e.g., Great Western Food 
Distributors v. Brannan, 201 F.2d 476, 479 (7th Cir. 1953), 
cert. denied, 345 U.S. 997 (1953); Ohio Associated Tel. Co. v. 
National Labor Relations Board, 192 F.2d 664, 668 (6th Cir. 
1951). We are in agreement therewith. 


It is concluded, therefore, that in 46 separate transactions 
during the period December 1, 1955, through January 31, 1957, 
respondents, in connection with the selling of hogs at posted 
stockyards together with hogs purchased by them at country 
points to various packers, sold such hogs at false and incorrect 
weights which were in excess of the true and correct weights. 
This clearly constitutes an unfair and deceptive practice in 
wilful violation of section 312(a) of the act (7 U.S.C. 213(a)). 
Also, the issuance of invoices showing false and incorrect 
weights to packers subject to the provisions of the act, copies 
of which were made a part of the accounts and records of such 
packers, constitutes a wilful violation of section 312(a) of the 
act, section 201.55 of the regulations issued thereunder (9 CFR 
201.55) and section 402 of the act (7 U.S.C. 222) which makes 
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applicable section 10 of an act entitled, ‘An act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes” (15 U.S.C. 50). The fact that the physical 
act of invoicing was not done at a posted stockyard is im- 
material. 


Paragraph VI of the complaint is concerned with seven of the 
transactions set forth in paragraphs IV and V thereof which 
we have discussed above. It appears that Heil Packing Company 
and Hunter Packing Company, two of the packer-purchasers, re- 
quired scale tickets in support of the weight listed on the invoices 
submitted to them in connection with the hogs they purchased 
from respondents. Paragraph VI alleges, in part, that false and 
fictitious scale tickets were sent to these two packers in the 
transactions listed therein in that the hogs involved were not 
weighed in connection with the printing of the scale tickets. It 
is further alleged that the scale tickets were printed by respond- 
ents on a scale owned by them at Chapin, Illinois, although the 
hogs had not been purchased or shipped from Chapin and that 
no hogs were on the scale when the tickets were printed. 


The printing of the scale tickets involved at Chapin is not now 
disputed. Respondents denied the allegations of the complaint 
on this point in their answer, but after testimony clearly showed 
that the scale tickets were printed on the Chapin scales and 
that such scales would not hold as many hogs as some of the 
tickets indicated had been weighed in one draft, there was no 
further denial. Rather, respondents now contend that these 
scale tickets were only summaries of many drafts that had 
been weighed elsewhere. Again, no record evidence was offered 
to support such contention, and of respondents’ two witnesses 
who testified with respect to the scale tickets, one did not know 
who printed the tickets, and the other denied responsibility for 
printing them. The latter witness even said he did not know 
why the packers asked for scale tickets. 

Respondents’ explanation of the scale tickets in issue is im- 
plausible especially in view of our conclusions above that the 
invoices in the seven transactions involved showed false and 
incorrect weights. The two packer-purchasers obviously de- 
manded scale tickets to support the total weights listed on the 
invoices or billings to them. Their payments to respondents 
were based on such weights. Respondents made fictitious scale 
tickets to support the false and incorrect weights set forth 
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on the invoices. It is significant that respondents did not offer 
their explanation of the fictitious scale tickets in their answer, 
but denied that such tickets were fictitious. It was only after 
complainant clearly established that the questioned scale tickets 
were printed on respondents’ scale at Chapin that respondents’ 
explanation was forthcoming. The printing of false and fictitious 
scale tickets and the issuance of such false and fictitious tickets 
to packers subject to the provisions of the act, copies of which 
were made a part of the accounts and records of such packers, 
in the seven transactions involved herein constitute wilful viola- 
tions of section 312(a) of the act, section 201.55 of the regula- 
tions issued thereunder, and section 402 of the act in the same 
manner as found above in connection with the invoices issued 
to the packers. 


III 


The other transactions enumerated in the complaint and re- 
maining in this proceeding occurred wholly on a posted stock- 
yard and no question or issue of jurisdiction is present with 
respect thereto. First, the record clearly indicates that respond- 
ents, at the St. Louis National Stock Yards, substituted hogs 
which had not been weighed for hogs in drafts which had been 
weighed, and billed the purchasers on the basis of the weights 
obtained prior to the substitution. Complainant’s employees 
testified with respect to observations they made on four different 
dates at the stockyard during which such substitutions took 
place and respondents do not really contest this evidence. (See 
Finding of Fact 10.) Such substitution of hogs constitutes an 
unfair and deceptive practice in wilful violation of section 
312(a) of the act. 

The record also demonstrates that in four transactions re- 
spondents made alterations on copies of scale tickets retained 
in their records by changing the number of head of livestock 
listed thereon and used such altered scale tickets as a basis for 
billing the purchasers of the hogs. (See Finding of Fact 7.) 
For example, in one of the transactions the scale ticket retained 
in the records of the stockyard company shows the weighing of 
144 hogs at a total weight of 20,860 pounds while on respond- 
ents’ copy of this scale ticket the head count was changed from 
144 to 138 at the same total weight of 20,860 pounds. Respond- 
ents’ invoice to the purchaser of these hogs shows that the hogs 
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were billed to such purchaser on the basis of the altered head 
count of 138 and the original weight.’ 

The only evidence offered by respondents with respect to the 
transactions in issue was the testimony of Joseph H. Gilby. He 
testified that he made an investigation of these transactions and 
that the entries changing the head count on the copies of the 
scale tickets retained in respondents’ records were made pur- 
suant to instructions of employees of the stockyard company. 
Gilby stated that he had ascertained from Harry Sparks and 
various employees of respondents that the changes were made at 
the direction of the stockyard weighmaster and that there was 
a note in respondents’ records to this effect. None of respond- 
ents’ employees were called as witnesses in this regard although 
the hearing was held at St. Louis, and the record entries re- 
ferred to by Gilby were not offered in evidence. Also, Gilby had 
no personal knowledge of these transactions, could not identify 
any employee of the stockyard company who might have given 
the instructions, did not discuss these transactions with any of 
the personnel of the stockyard company, did not know the names 
of the weighers involved and could not even identify the em- 
ployees of respondents with whom he discussed these transac- 
tions. Gilby’s explanation is also contrary to the practice at the 
stockyard whereby a weighmaster who alters or directs the 
alteration of copy of a scale ticket makes a corresponding change 
on the original scale ticket. It is concluded that Gilby’s testimony 
is lacking in probative value. 

In addition, in six other transactions in connection with sales 
of hogs at the St. Louis National Stock Yards respondents made 
entries on copies of scale tickets retained in their records which 
were different from, or in addition to, the original entries ap- 
pearing on such scale tickets. On each of the copies of the scale 
tickets retained in respondents’ records, entries were made repre- 
senting that certain numbers of hogs had been weighed at stated 
weights. Such entries were not found on the stockyard com- 
pany’s copy of the corresponding scale ticket and there was no 
weighing transaction at the stockyard to support any of these 
entries. Also, in each of these transactions respondents sold 
hogs to a purchaser and billed the purchaser on the basis of 
the entries made by respondents on the copy of the scale ticket 
retained in their records. (See Finding of Fact 9.) 


TIt is not readily seen, however, how the purchasers were injured by the change of head 
count in two of the four transactions involved. (See Finding of Fact 7(c) and (d).) 
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Again, the only oral evidence offered by respondents in con- 
nection with the six transactions in issue was the testimony of 
Gilby. It is apparent from his testimony that Gilby had no per- 
sonal knowledge of these transactions and that such testimony 
is vague and contradictory and also lacking in probative value. 


The changing of head counts shown on scale tickets and the 
billing of purchasers on the basis of the altered head counts 
and original weights, and the making of entries on scale tickets 
falsely representing that hogs had been weighed at certain 
weights and the billing of purchasers upon the basis of such 
entries are unfair and deceptive practices in wilful violation of 
section 312(a) of the act. Moreover, respondents had been 
ordered to cease and desist from the altering of head counts and 
billing on the basis of such changed number of livestock in our 
order of October 15, 1951, In re H. L. Sparks and Rex Wanda 
Sparks, d/b/a H. L. Sparks and Company, 10 A.D. 1824 (1951). 
In addition, respondents’ failure to keep accounts, records, and 
memoranda which fully and correctly disclose the true nature 
of all transactions involved in respondents’ business and the 
making of false entries by respondents on accounts, records 
and memoranda kept by them constitute serious violations of 
section 401 of the act (7 U.S.C. 221) and section 402 thereof 
which makes applicable Section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50). Respondents contend that the act 
contains no prohibition against adding written material on scale 
tickets retained by a dealer. Such a practice is clearly prohibited 
where the entry is false or unsupported by any weighing trans- 
action. 


IV 


Respondents contend that the evidence in this proceeding 
based upon matters in respondents’ records at Chapin, Illinois, 
was illegally obtained. G. H. Hopper, complainant’s District 
Supervisor at Chicago, Illinois, by letter dated December 17, 
1956, requested Harry Lee Sparks to give M. C. Smith, com- 
plainant’s employee at Chicago, access at Chapin to “all of your 
books and records from stockyards, coming under the Packers 
and Stockyards Act, and all other markets or country points, 
where you operate as a buyer of livestock.” In this letter, Hop- 
per stated that Smith was auditing, in part, the books and rec- 
ords of the Sparks firms at the posted stockyards at Peoria and 
Bushnell and could not complete such audit because of respond- 
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ent’s failure to make available respondents’ records from coun- 
try points. This matter was referred by respondents to Gilby 
who, in a letter dated January 14, 1957, agreed voluntarily to 
make such records available to complainant’s auditor. This 
clearly does not constitute illegal search and seizure. Moreover, 
respondents’ records located at Chapin included records of re- 
spondents’ operation at posted stockyards and, as indicated by 
Hopper’s letter of December 17, 1956, audit of respondents’ 
trading at Bushnell and Peoria could not be completed without 
reference to the records maintained at Chapin. For example, the 
disposition of hogs purchased by respondents at the posted stock- 
yards at Bushnell, Peoria and Springfield could not be deter- 
mined by respondents’ records at such yards. Resale records 
were maintained or kept at Chapin as well as the financial rec- 
ords of respondents’ operations at such posted stockyards. Com- 
plainant clearly had a legal right to inspect respondents’ rec- 
ords at Chapin. Leslie W. Woerth v. United States, supra. 


Respondents also contend that no sanction can be invoked 
against them because Section 9(b) of the Administrative Pro- 
cedure Act (5 U.S.C. 1008 (b)) was not complied with prior to 
the institution of this proceeding. Section 9(b) states, in part, 
that there shall be no withdrawal, suspension, etc., of any 
“license” except in cases of “willfulness” unless prior to the 
institution of an administrative proceeding an opportunity is 
accorded to demonstrate or achieve compliance. Respondents’ 
acts were knowingly and intentionally done and were wilful for 
the purposes of section 9(b).° See, e.g., Mercado v. Brannan, 
173 F.2d 554, 555 (1st Cir. 1949), cert. denied, 338 U.S. 820 
(1949) ; In re Benedict K. Goodman, 18 A.D. 1121, 1128 (1959). 
See also United States v. Illinois Central Railroad Company, 
303 U.S. 239, 243-44 (938). 


We now address ourselves to the sanction. Of course respond- 
ents should be ordered to cease and desist from the unlawful 
practices found herein and to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in their business. Too, in view of the number and gravity of the 
violations and of the existence of the prior proceeding referred 


® Section 403 of the act (7 U.S.C. 223) reads as follows: ‘““‘When construing and enforcing 
the provisions of this Act, the act, omission, or failure of any agent, officer, or other person 
acting for or employed by any packer, stockyard owner, market agency, or dealer, within 
the scope of his employment or office, shall in every case also be deemed the act, omission, 
or failure of such packer, stockyard owner, market agency, or dealer, as well as that of 
such agent, officer, or other person.” 
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to in Finding of Fact 8, we think respondents should be sus- 
pended as registrants under the act for six months. Since, 
however, such a suspension would now have a broader coverage 
than would have been the case at the times of the violations 
due to expansion of the act’s jurisdiction since the complaint 
was filed, the suspension should be limited to the act’s reach 
when the violations occurred. 


ORDER 


Respondents shall cease and desist from: 

Selling hogs at false weights; 

Using any false scale ticket as a basis of settlement 
for hogs sold; 

Altering any scale ticket or copy thereof issued by a 
posted stockyard; 

Using any scale ticket to indicate the weights of a lot 
of hogs after any substitution of any hog after the 
draft was weighed; and 

Causing false entries in their own accounts, records, 
or memoranda, or in those of any other person or 
firm subject to the provisions of the act. 

Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business. 

Respondents are suspended as registrants under the act for 
a period of six months but such suspension shall apply only to 
activities subject to the jurisdiction of the act prior to amend- 
ment of the act September 2, 1958 (72 Stat. 1749). 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspension of respondents as 
registrants shall become effective on the 30th day after the date 
of this order. 


(No. 6628) 


R. L. FURR v. SPINALE BROTHERS, INC. PACA Docket No. 7360. 
Decided July 5, 1960. 
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Acceptance—Liability 
Respondent accepted the shipment and is liable for the balance of the pur- 
chase price since a breach of the contract on the part of complainant 
has not been established. 
Mr. Nasib Karam, of Nogales, Arizona, for complainant. Bernstein, Weiss, 
Hammer & Porter, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 17, 1958. Com- 
plainant seeks an award of reparation in an amount of $1,721.43, 
which is alleged to be the balance of the purchase price of a car 
of tomatoes sold by complainant to respondent in March 1958, 
on an FOB shipping point basis, inspection and acceptance 
final at Nogales, Sonora, Mexico, with no warranties. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 11, 1958. A copy of the report of investi- 
gation was served upon complainant’s attorney on August 16, 
1958. 


Respondent filed an answer to the formal complaint on August 
22, 1958, in which it is alleged as an affirmative defense that 
respondent sold the car of tomatoes to Procacci Brothers Sales 
Corporation on the same terms and conditions, except for price, 
as called for by the contract between complainant and respond- 
ent; and that Procacci Brothers Sales Corporation has refused 
to pay respondent a portion of the agreed purchase price, for 
which sum respondent seeks reparation in a formal proceeding 
entitled, Spinale Brothers, Inc. v. Procacci Brothers Sales Corpo- 
ration, PACA Docket No. 7341. Respondent also avers in its 
affirmative defense that if the facts alleged by Procacci Brothers 
Sales Corporation in its answer to respondent’s formal com- 
plaint in PACA Docket No. 7341 are true, and if such facts, 
which include an allegation of fraudulent loading, constitute a 
defense to respondent’s complaint, then in such event, said 
facts constitute a defense to the complaint filed herein. Respond- 
ent requested an oral hearing and asked that the hearing be 
held at the same time as that in PACA Docket No. 7341. 
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On August 22, 1958, respondent filed a motion to consolidate 
the two proceedings for the purpose of hearing. Complainant 
filed objections to the motion. On October 16, 1958, the presiding 
officer denied the motion to consolidate. On October 17, 1958, 
respondent filed a motion asking that its request for consolida- 
tion be reconsidered. This motion was granted and upon recon- 
sideration the presiding officer, under date of January 7, 1959, 
again denied respondent’s request for consolidation. 

Under date of February 12, 1959, the presiding officer granted 
complainant’s motion to strike the affirmative defense set forth 
in respondent’s answer. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
November 6, 1959. Complainant was not represented at the 
hearing and no witnesses appeared to testify for complainant. 
Respondent was represented by counsel who called only one 
witness, Joseph Spinale, an officer and buyer for respondent 
company. Complainant’s deposition testimony was received in 
evidence. Respondent filed a brief. 

At the hearing, respondent offered, as part of the record in 
this proceeding, all of the proof received in evidence at the 
hearing in Docket No. 7341. This offer was rejected by the 
presiding officer. 


FINDINGS OF FACT 


1. Complainant is an individual, Rufina L. Furr, doing busi- 
ness as R. L. Furr, whose address is Southern Pacific Depot 
Building, P. O. Box 1718, Nogales, Arizona. 


2. Respondent, Spinale Brothers, Inc., is a corporation whose 
address is 368 Washington Street, New York, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about March 23, 1958, in the course of foreign 
commerce, complainant sold to respondent 650 lugs of U.S. 
No. 1 green tomatoes, Papagayo brand, contained in car PFE 
6478, at an agreed price of $5.50 per lug, plus charges of 
$545.58 for icing, crossing, and U.S. Customs duties and con- 
sumption entry, or a total agreed price of $4,120.58, f.o.b. 
Nogales, Mexico, with inspection and acceptance at Nogales, 
Mexico final, with no warranties. 
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4, The contract between the parties was negotiated by com- 
plainant and respondent’s buyer, Joseph Spinale. 


5. On March 23, 1958, a Federal inspection, restricted to 
the top layer of the load, was made of car PFE 6478 at Nogales, 
Mexico, and the tomatoes were certified as grading U. S. No. 1. 


6. On March 23, 1958, pursuant to instructions received 
from respondent’s Joseph Spinale, complainant diverted car 
PFE 6478 to respondent at New York City. 


7. On March 24, 1958, complainant airmailed to respondent 
the following documents covering car PFE 6478: Original bill 
of lading, original Federal inspection certificate, copy of the 
diversion order, and the original and one copy of complainant’s 
invoice. 


8. While in transit to New York City, respondent stopped 
car PFE 6478 at Chicago, Illinois, where respondent resold 
the tomatoes. 


9. Prior to April 17, 1958, respondent made no complaint 
or objection as to the grade, quality or condition of the tomatoes 
to complainant. 


10. On April 9, 13 and 16, 1958, complainant sent respond- 
ent three wires, with each wire containing a request for pay- 
ment of complainant’s invoice. Respondent made no reply to 
these wires. 


11. Respondent made part payment of the purchase price 
of the car of tomatoes to complainant in the sum of $2,399.15. 
There is now due and owing from respondent to complainant 
the balance of the agreed purchase price, $1,721.43, no part 
of which has been paid. 


12. The formal complaint was filed on July 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The position of respondent in this proceeding, in resisting 
complainant’s claim for the balance of the purchase price of 
the tomatoes contained in car PFE 6478, appears to be as fol- 
lows: that the shipment was purchased by respondent f.o.b. 
Nogales, Mexico, as U.S. No. 1 grade; that in reality the ship- 
ment was not of this grade but was of a lesser quality, with 








738 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 734 


the exception of the top layer; that the tomatoes were loaded in 
such a way that the tomatoes which did not meet U.S. No. 1 
grade standards were placed, or “nested”, in the interior of the 
load so that they were not visible unless the purchaser pene- 
trated beneath the top layer; and that the presence of the 
inferior tomatoes on the inside of the load was not revealed by 
the federal inspection made at the border since this inspection 
was restricted to the top layer of the load. Respondent alleges 
that the alleged method of loading constituted an act of fraud, 
in that it was done to hide from the purchaser-respondent the 
fact that all of the tomatoes in the shipment would not satisfy 
the alleged condition of the contract with respect to being U.S. 
No. 1 grade, in breach of the contract between the parties 
herein. 

Complainant takes the position that the tomatoes were sold 
to respondent on an f.o.b. acceptance final basis, with no war- 
ranties; that respondent accepted the shipment in compliance 
with this contract; but that respondent has paid $2,399.15 of 
the agreed purchase price, leaving a balance due and owing 
complainant on account of this transaction of $1,721.43. 


As the party asserting, as an affirmative defense, that the 
terms of the contract between complainant and respondent pro- 
vided for an f.o.b. sale of U.S. No. 1 tomatoes at Nogales, 
Mexico, and that this provision of the contract was breached 
by complainant, the burden rests upon respondent to prove such 
allegations, together with the damages resulting from the al- 
leged breach, by a preponderance of the evidence. O’Donnell 
Fruit Company of Pittsburgh v. Mathew Mercurio, 18 A.D. 
1173. Much testimony was given at the oral hearing concerning 
the making of the contract and the terms of same. Assuming, 
without deciding, that the terms of the contract provided for 
the sale of tomatoes, U.S. No. 1 grade, f.o.b. Nogales, Mexico, 
as contended by respondent, no proof has been submitted to 
establish that the tomatoes at any time failed to conform to this 
grade, or were otherwise deficient in meeting contract specifica- 
tions. On the contrary, the federal inspection made at the 
border on the date of sale militates against the position taken 
by respondent, in that the certificate issued pursuant to the 
inspection shows the tomatoes to be U.S. No. 1. It is true that 
this inspection was limited to the top layer of the load, but it 
is the best evidence that we have and it stands unimpeached. 


It is undisputed that respondent accepted this carload of 
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tomatoes. Having done so, it is liable to complainant for the 
purchase price thereof, less damages sustained due to breach 
of contract by complainant. Respondent has failed to sustain its 
burden of proving a breach of contract by complainant and is 
therefore liable to complainant for the balance of the purchase 
price of the tomatoes involved herein, or $1,721.43. Respondent’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,721.43, with interest 
thereon at the rate of 5 percent per annum from April 1, 1958, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6629) 


SPINALE BROTHERS, INC. v. PROCACCI BROTHERS SALES CORPO- 
RATION. PACA Docket No. 7341. Decided July 5, 1960. 


Acceptance—Liability 


Since respondent failed to prove a breach of the contract on the part of 
complainant, respondent is ordered to pay to complainant the balance of 
the purchase price. 


Bernstein, Weiss, Hammer & Porter, of New York, New York, for complain- 
ant. Gratz, Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for re- 
spondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 5, 1958. Com- 
plainant seeks an award of reparation in the sum of $1,885.93, 
which is alleged to be the balance of the purchase price of a 
car of Mexican tomatoes sold by complainant to respondent in 
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March 1958, on a basis of inspection and acceptance on track 
at Chicago, Illinois, for respondent’s account. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant’s attorneys on June 
26, 1958. On the following day, a copy of the report of investiga- 
tion and a copy of the formal complaint were served upon 
respondent, 

Respondent filed an answer to the formal complaint on July 
18, 1958, denying the material allegations of the complaint and 
asking for an oral hearing. Respondent’s answer also contained 
a counterclaim for $813.74, which figure represents the loss 
allegedly suffered by respondent as a result of the action of the 
packer in deliberately and fraudulently loading the car in such 
a manner as to conceal the true quality of the tomatoes therein 
except for the top layer of the load. On July 30, 1958, com- 
plainant filed a reply denying the allegations of respondent’s 
counterclaim. At the hearing, respondent amended the counter- 
claim by reducing the amount thereof to $383.24. 

On August 22, 1958, complainant filed a motion to consolidate 
this proceeding with that of R. L. Furr v. Spinale Bros., Inc., 
PACA Docket No. 7360, for the purpose of hearing, contending 
that the same subject matter and facts were involved in both 
proceedings and that the same evidence would be applicable to 
both proceedings. R. L. Furr filed objections to the motion and 
on October 16, 1958, the presiding officer denied the motion to 
consolidate. On October 17, 1958, complainant filed a motion 
asking that its request for consolidation be reconsidered. This 
motion was granted and upon reconsideration the presiding of- 
ficer, under date of January 7, 1959, again denied complainant’s 
request for consolidation. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
November 6, 1959, at which both parties were represented by 
counsel. Three witnesses appeared and testified, one for com- 
plainant and two for respondent. The deposition testimony of 
two respondent witnesses was received in evidence. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Spinale Brothers, Inc., is a corporation 
whose address is 368 Washington Street, New York, New York. 
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At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Procacci Brothers Sales Corporation, is a 
corporation whose address is 2642 South 5th Street, Philadelphia 
48, Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On or about March 28, 1958, in the course of interstate 
commerce, complainant sold to respondent 650 lugs of U.S. No. 
1 Mexican tomatoes, Papagayo brand, 6 x 7 size, contained in 
car PFE 6478, at an agreed price of $5.75 per lug, f.o.b. shipping 
point Mexico, plus charges of $547.58 for icing, crossing, and 
U.S. Customs duties and consumption entry, or a total agreed 
price of $4,285.08. The tomatoes in car PFE 6478 had been 
federally inspected at Nogales, Mexico, on March 23, 1958, with 
the inspection being restricted to the top layer of the load. 
Pursuant to this inspection, the shipment was certified as U.S. 
No. 1. 


4. The contract between the parties was negotiated by a 
broker, Riley-McFarland Co., of Chicago, Illinois, with copies of 
the broker’s Standard Memorandum of Sale being mailed to and 
received by the parties. The agreement between the parties 
called for inspection and acceptance by respondent’s buyer, Moe 
Friedland, on track at Chicago, Illinois. 


5. At the time of the contract, car PFE 6478 was on track 
at Chicago, Illinois, where the shipment was inspected and ac- 
cepted by respondent’s buyer, Moe Friedland. 


6. On March 29, 1958, at 11:25 a.m., car PFE 6478 was di- 
verted by Riley-McFarland Co. to respondent’s agent, Joe Gold- 
smith & Bros., at New York City, with the order of diversion 
showing respondent as beneficial owner of the carload of 
tomatoes. 


7. On April 2, 1958, at approximately 6:30 p.m., car PFE 
6478 was jointly inspected at New York City by the Railroad 
Perishable Inspection Agency and the National Inspection Serv- 
ice and the tomatoes were certified as containing an average of 
approximately 13% decay. The shipment was protested for 
breakage and condition. The breakage was described in the 
RPIA report as 31 bad orders accepted and 4 part outs rejected. 


8. On or about April 3, 1958, respondent’s agent, Moe Fried- 
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land, complained to the broker about the condition of the toma- 
toes found upon inspection at New York City. 


9. On April 3, 1958, respondent’s agent, Joe Goldsmith & 
Bros., resold 646 lugs of the tomatoes through the Brown & 
Seccomb - Fruit Auction Company, Inc., for net proceeds of 
$2,464.15. The auction company’s charges included an item for 
commission of $67.16. In remitting net proceeds of $2,399.15 to 
respondent, Joe Goldsmith & Bros. deducted $65 as a commission 
charge. 


10. On April 17, 1958, respondent’s Moe Friedland sent a 
wire to Joseph Spinale at Nogales, Arizona, complaining of the 
condition of the tomatoes found upon inspection at New York 
City and insisting upon a proper adjustment. 


11. Respondent made part payment of the agreed purchase 
price of the car of tomatoes to complainant in the sum of 
$2,399.15. There is now due and owing from respondent to 
complainant the balance of the purchase price, $1,885.93, no 
part of which has been paid. 


12. The formal complaint was filed on June 5, 1958, which 
was within 9 months after the cause of action accrued. The 
counterclaim was filed on July 18, 1958, which was within 9 
months after accrual of the alleged cause of action therein. 


CONCLUSIONS 


It is undisputed that respondent, acting through its agent, 
Moe Friedland, purchased the tomatoes in car PFE 6478, at 
Chicago, Illinois, and ordered Riley-McFarland Co., a broker in 
Chicago, to divert the shipment to New York, where it was 
sold on or about April 3, 1958, through the Brown & Seccomb- 
Fruit Auction Company, Inc. Having thus accepted the ship- 
ment, respondent is liable to complainant-seller for the purchase 
price, less those damages proved to have occurred due to a 
breach of contract by complainant. 


With respect to the terms of the contract, it is undisputed 
that the agreement between the parties called for tomatoes 
grading U.S. No. 1 at Nogales, Mexico. A restricted Federal 
inspection was made of the tomatoes in this car at Nogales on 
March 23, 1958, which resulted in the tomatoes being certified 
as U.S. No. 1. Respondent contends that this inspection is not 
representative of the quality of the tomatoes, in that the top 
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layer of tomatoes was U.S. No. 1 grade, but those underneath 
were of an inferior quality. As the party putting forth this alle- 
gation, the burden rests upon respondent to support its allega- 
tion by a preponderance of the evidence. Respondent has of- 
fered no convincing proof to support its view. It is therefore 
concluded that respondent has failed to prove that this shipment 
was not U.S. No. 1 grade at Nogales, in breach of contract 
between the parties. 


Respondent’s buyer, Moe Friedland, next alleges that at the 
time of accepting this shipment at Chicago, on March 28, the 
tomatoes were expressly warranted to be U.S. No. 1 by the 
broker, Riley-McFarland Co. Assuming without deciding that 
such an express warranty was given by Riley-McFarland Co., 
and that such representation was binding upon complainant, 
there still remains the burden of proving that the express war- 
ranty was breached. This burden, too, rests upon respondent, 
who fails to offer any proof that the tomatoes at Chicago were 
not U.S. No. 1 grade. No inspection was made in Chicago, 
either by the Federal Government or by a private inspection 
agency. The only inspection was by respondent’s Moe Friedland, 
who wired complainant’s treasurer, Joseph Spinale, on April 
17, 1958, in part as follows: 


“REFERENCE PFE 6478 TOMATOES PURCHASED 
FROM RILEY AS USONE AT NOGALES HIS CHI- 
CAGO INSPECTION SHOWED LESS THAN ONE 
PERCENT DECAY AND GOOD QUALITY I PER- 
SONALLY INSPECTED AND FOUND SIMILAR 
CONDITION ...” 


In connection with his personal inspection of this carload in 
Chicago, Friedland testified at the oral hearing that respondent 
had not been critical of him or had even inferred that Fried- 
land’s inspection had been inadequate. Michael Procacci, Sec- 
retary-Treasurer of respondent, testifying in this regard, stated: 
“T never question his ability.” 


On a review of the whole record, it is concluded that respond- 
ent has failed to sustain its burden of proving that the tomatoes 
in car PFE 6478 did not grade U.S. No. 1 at Chicago on March 
28, 1958, in breach of the express warranty allegedly made by 
the broker, Riley-McFarland Co., of Chicago. 


While there is alleged in the answer that the tomatoes in- 
volved herein were fraudulently loaded, there is no evidence 








744 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 744 


offered by respondent in support of this allegation, either as to 
the packer or the complainant. 


Having failed to establish any breach of contract by com- 
plainant in regard to this transaction, respondent is liable for 
the balance of the purchase price of the carload of tomatoes in 
the amount of $1,885.93, with interest. Respondent’s failure 
to pay this sum is a violation of section 2 of the act, for which 
reparation should be awarded complainant. 

Respondent filed a counterclaim in this proceeding, asking 
damages based upon complainant’s alleged breach of contract. 
Since respondent has failed to prove any breach of contract on 
the part of complainant, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,885.93, with interest 
thereon at the rate of 5 percent per annum from April 1, 1958, 
until paid. 

The counterclaim is dismissed. 

The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6630) 


In re EASTERN PRODUCE Co., INC., and In re CHARLES TAXIN. 
PACA Dockets No. 7159 and No. 7222. Decided July 12, 1960. 


Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In these proceedings under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 26, 1959, staying the effectiveness of an 
order issued May 28, 1959, suspending the license of Eastern 
Produce Co., Inc., under the act for a period of 45 days and 
ordering that a license not be issued to respondent Charles 
Taxin until the expiration of the period of suspension of the 
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license of Eastern Produce Co., Inc. The stay was ordered 
because of an appeal to the United States Court of Appeals 
for the Third Circuit. The order of May 28, 1959, was upheld 
by the Court and respondents have indicated that they do not 
intend to file a writ of certiorari in the United States Supreme 
Court. 

Accordingly, the stay order of June 26, 1959, is hereby vacated 
and the suspension of the license of Eastern Produce Co., Inc., 
under the act ordered May 28, 1959, shall become effective July 
30, 1960. A license shall not be issued to respondent Charles 
Taxin until the expiration of the period of suspension of the 
license of Eastern Produce Co., Inc. 


Copies hereof shall be served upon the parties. 


(No. 6631) 


C. E. JACKSON COMPANY v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 7814. Decided July 12, 1960. 


Acceptance—Liability 


It is concluded that a breach of the contract on the part of complainant 
has not been established and that respondent is liable to complainant 
for the balance of the purchase price. 


Sharpe & Sharpe, of Chambersburg, Pennsylvania, for complainant. Rey- 


nolds & Lipsitt, of Harrisburg, Pennsylvania, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on July 17, 1959, complainant 
seeks an award of reparation from respondent in the amount 
of $482.90, alleged to be the balance due on the purchase price 
of a truckload of peaches sold and delivered to respondent in 
September 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on November 12, 1959. On the same date, a copy of the re- 
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port of investigation was served upon complainant’s attorneys. 
Respondent filed an answer to the complaint on November 27, 
1959, denying liability for the amount claimed, denying that 
the transaction between the parties was within interstate com- 
merce, alleging that the contract called for “#1 good, large 
hard fruit’, and alleging that complainant failed to deliver 
peaches which conformed to contract specifications. 

Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent adopted its 
answer and attached exhibits as its answering statement and 
also filed a brief, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Clifton E. Jackson, doing 
business as C. E. Jackson Company, whose address is 224 Ken- 
nedy Street, Chambersburg, Pennsylvania. 


2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is P. O. Box 173, Harrisburg, Pennsylvania. 
At the time of the transaction here involved, respondent was 
licensed under the act. 


3. On or about September 15, 1958, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent approximately 432 crates of Elberta peaches, at $1.10 
per crate f.o.b. Cump Orchards, Franklin County, Pennsylvania, 
and 25-34 bushel baskets of U.S. No. 1, 2 inch size, Elberta 
peaches, at $1.85 per basket, f.o.b. Hafer Cold Storage Plant, 
Chambersburg, Pennsylvania, for a total invoice price of $521.45. 
The peaches were to be shipped to respondent’s customer, 
Weaver Fruit & Vegetable Co., at Syracuse, New York. 


4. On September 16, 1958, respondent sent a truck and empty 
crates to the Cump Orchards in Franklin County, Pennsylvania, 
and complainant loaded 432 crates of Elberta peaches on the 
truck. The truck then proceeded to Chambersburg, Pennsyl- 
vania, and 25-34 bushel baskets of Elberta peaches were loaded 
on the truck from the Hafer Cold Storage Plant. The peaches 
were transported from Chambersburg, Pennsylvania, to Syra- 
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cuse, New York, where they arrived on or about September 17, 
1958. 


5. On or about November 5, 1958, respondent sent complain- 
ant an accounting which had been furnished to it by its cus- 
tomer, Weaver Fruit & Vegetable Co., indicating that 132 
crates of the peaches were lost in repacking and showing a re- 
mittance of $367.50. This accounting was accompanied by re- 
spondent’s check made payable to complainant in the amount 
of $183.50, respondent having deducted freight and phone call 
charges amounting to $184. Complainant refused to accept the 
remittance and respondent subsequently paid complainant $38.55 
as an undisputed amount without prejudice to the rights of 
either party. 


6. There remains due and owing to complainant from re- 
spondent the sum of $482.90. 


7. An informal complaint was filed on May 19, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s contention that the transaction did not involve 
a shipment in interstate commerce is without merit. The evi- 
dence clearly shows that both parties understood and agreed 
that the peaches were for shipment to Syracuse, New York, and 
we, therefore, find that the destination specified in the contract 
was Syracuse, New York. 


It is undisputed that respondent’s Whitey Snyder called at 
complainant’s office in Chambersburg, Pennsylvania, on Sep- 
tember 15, 1958, and entered into negotiations with C. E. Jack- 
son for the purchase of a truckload of peaches which respond- 
ent wanted for one of its customers at Syracuse, New York. 
Jackson stated that he told Snyder he had only one orchard 
left of any size where they were picking peaches and that these 
peaches were going to the H. J. Heinz Company for baby food, 
and that Jackson thought the fruit was too ripe to be shipped 
by truck to fresh fruit markets. Complainant states that Snyder 
told him they were very anxious to get their customer a load 
of peaches as they did a lot of business with the customer. Com- 
plainant stated that because he had known Mr. Wagner of the 
Harrisburg Daily Market for many years, he agreed to ride 
out to the Cump Orchard with Snyder. Complainant states they 
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arrived at the place where peaches were being picked, and then 
continued to another section of the orchard, where Snyder 
thought the fruit was more firm and would carry all right. 
According to complainant, Snyder requested that they pick a 
load of peaches for respondent from the section of the orchard 
he had seen where he thought the peaches were firm enough to 
carry, and the parties agreed upon a price of $1.10 per crate. 
Complainant states further that on the following day, respond- 
ent sent a truck and empty crates and the peaches were picked 
and loaded from that section of the orchard which had been 
inspected by Snyder. 


Respondent alleges in its answer that the agreement between 
the parties called for peaches which were graded “#1 good, 
large hard fruit” and that respondent gave the truck driver, 
H. L. Chapin, a purchase order or pick-up ticket which called 
for “+1 good, large hard fruit’. Attached to the answer as Ex- 
hibit No. 2 is an affidavit by Herbert L. Chapin, in which Chapin 
states that he handed the pick-up ticket to Mr. Jackson, per- 
sonally, that after reading the pick-up ticket Mr. Jackson told 
the driver to go to the Culp (sic) Orchards and to take the 
pick-up ticket along. Chapin states that the ticket was handed to 
the foreman of the orchards who told him to park the truck 
and the peaches would be there shortly; that the first load of 
peaches which arrived to be loaded was too ripe and that he 
told the foreman the peaches were too ripe. Chapin further 
states that he called Mr. Snyder of the Harrisburg Daily Mar- 
ket and told him the peaches were too ripe, that Snyder advised 
him to get in touch with Mr. Jackson and to be guided by the 
latter’s advice, as Snyder had an understanding with Jackson 
that only hard peaches were to be shipped. Chapin states in 
the affidavit that he called Mr. Jackson and was told to go 
ahead and load the peaches, and also that Jackson was deliv- 
ering what Mr. Snyder bought and that it was not Chapin’s 
affair as to the condition of the peaches, as he was only being 
paid freight. 


The principal questions to be determined are whether com- 
plainant agreed to furnish respondent peaches which were of 
U.S. No. 1 grade, good, large hard fruit, as contended by re- 
spondent, and whether complainant delivered peaches meeting 
the terms of the agreement between the parties. Respondent’s 
supporting evidence consists of a purported copy of the pur- 
chase order or pick-up ticket and the affidavit of the truck driver 
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discussed above. Complainant, in his sworn opening statement 
and in a firm denial of the statements of the truck driver, states 
that the driver never showed or handed to complainant the so 
called pick-up ticket or any delivery order. He states that, 
“While Mr. Chapin, the truck driver, says he handed this to me 
personally, this is not a fact.” Complainant states further that 
he never talked to Mr. Chapin that day or any other time, 
either personally or over the telephone. Complainant says that, 
“If Chapin had called me I would have told him that if the 
peaches did not suit him he should go back home empty, as it 
was certainly no advantage to me to sell the peaches to the Har- 
risburg Daily Market, Inc., since we were getting the same or 
better prices from the Heinz Co., who were insisting on securing 
ripe peaches.” Complainant states also that in his phone con- 
versation with Mr. Snyder on the evening of September 17, he 
reviewed the transaction about the peaches and called to Snyder’s 
attention the fact that the peaches had been sold to respondent 
merely as a matter of accommodation and that the peaches had 
been examined and accepted by him at the orchard, and that he 
got the same peaches that he had seen and inspected. Attached 
to and as a part of complainant’s opening statement is an affi- 
davit by John W. Baker, orchard manager for the Cump Or- 
chards. Baker states that respondent’s truck driver never showed 
him any order or written instructions concerning the peaches, 
as stated by the driver in his affidavit. 


On the basis of the evidence, we conclude that the agreement 
between the parties did not call for U.S. No. 1, good, large 
hard fruit, as respondent claims. While respondent’s agent 
probably did not actually inspect the fruit which was loaded 
in the truck, he did designate the section of the orchard from 
which the peaches were to be picked. The evidence shows the 
peaches were picked from the section selected by him and were 
loaded on respondent’s truck. We conclude that respondent has 
failed to sustain the burden of proving that complainant did not 
deliver peaches which conformed to the terms of the contract. 
Respondent’s apparent decision after arrival of the peaches at 
destination to have its customer handle the shipment on con- 
signment in no way affects the contract between complainant 
and respondent. Complainant says that at no time did he assume 
responsibility for the disposition of the peaches or authorize 
respondent to sell the peaches for complainant’s account. Hav- 
ing accepted the peaches, respondent is liable to complainant 
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for the purchase price thereof, subject to its right to claim 
damages for any breach of the contract on the part of com- 
plainant. Having failed to establish a breach of the contract 
on the part of complainant, and having paid complainant only 
$38.55 as an undisputed amount, respondent is liable to com- 
plainant for the balance of the purchase price, or $482.90. Re- 
spondent’s failure to pay complainant the full purchase price 
of the peaches was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the latter amount, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant $482.90, as reparation, plus interest 
thereon at the rate of 5 percent per annum from October 1, 
1958, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 6632) 


ALPHAN SONNIER v, JIMMIE SHMON, PRODUCE BROKER, PACA 
Docket No. 7856. Decided July 12, 1960. 


Acceptance—Liability 


Respondent accepted the shipment and is liable to complainant for the pur- 
chase price. 


Tate and Tate, of Manou, Louisiana, for complainant. Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 25, 1959. 
The formal complaint was filed on December 21, 1959. Com- 
plainant requests an award of $384, which is alleged to be 
the unpaid purchase price of a truckload of sweet potatoes 
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sold by complainant to respondent on or about March 31, 1959. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on February 5, 1960. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on the same date. 

Respondent filed an answer to the formal complaint on Feb- 
ruary 12, 1960, admitting that he owed complainant certain 
monies but alleging that “. . . It was a personal loan . . . This 
loan has nothing to do with the business. ... 


*** 

“Can’t see what this has to do with your department. . .” 
Since the amount in dispute herein is less than $500, the is- 

sues are determined under the shortened procedure as pro- 

vided in section 47.20 of the rules of practice (7 CFR 47.20). 


Pursuant to such procedure, complainant filed an opening state- 
ment. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Alphan Sonnier, whose ad- 
dress is Post Office Box 306 Mamou, Louisiana. 


2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon, Produce Broker, whose address is 3100 
Produce Row, Room 15, Houston, Texas. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On March 31, 1959, in the course of interstate commerce, 
complainant sold to respondent 47 cartons of sweet potatoes, 
U.S. No. 1 grade, at $3 per carton, and 243 sacks U.S. No. 2 
sweet potatoes at $1 per sack, for a total contract price of $384, 
delivered Houston, Texas. 


4. Pursuant to this contract, complainant delivered to re- 
spondent at Houston potatoes meeting contract requirements. 
The potatoes were accepted by respondent, but no payment has 
been made to complainant by respondent on account of this 
transaction. 

5. The formal complaint was filed on December 21, 1959, 
which was within 9 months after the cause of action herein 
arose. 
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CONCLUSIONS 


Complainant, in his complaint, alleges that on March 31, 1959, 
he sold 47 cartons of U.S. No. 1 sweet potatoes and 243 sacks 
of U.S. No. 2 sweet potatoes to respondent on a delivered 
basis; that potatoes of the grade, quality, size, and condition 
were delivered to respondent in Houston, Texas; that respond- 
ent accepted same; and that respondent has failed to pay any 
part of the total agreed contract price of $384 to complainant 
in connection with this transaction. 


Respondent, in his answer, appears to deny the transaction of 
March 31 and further appears to base his defense upon the 
ground that the sum claimed as reparation herein by complain- 
ant was part of a personal loan, having nothing to do with a 
transaction involving perishable agricultural commodities. 

The record contains an invoice attached to the complaint, dated 
March 31, 1959, setting forth the transaction as to the items 
purchased, the quantity and price, and the name of respondent 
as purchaser, as outlined in the complaint. The record also con- 
tains the affidavit of the truck driver, Roosevelt Deville, who 
states that he delivered the potatoes in question to respondent, 
who accepted same. On the basis of these documents, we con- 
clude that the potatoes were sold and delivered to respondent, 
and that respondent accepted same, as alleged by complainant. 

Having accepted the potatoes, respondent is liable to complain- 
ant for the purchase price thereof, or $384. Respondent’s failure 
to pay this amount is in violation of section 2 of the act, for 
which reparation, with interest, should be awarded to com- 
plainant. 

Respondent, in his answer, attempts to establish that the 
reparation asked by complainant herein is based upon a trans- 
action other than the one named in the complaint and is one of 
which the Department allegedly has no jurisdiction. Respondent 
has failed to offer adequate proof of his allegations, while com- 
plainant has established his right to reparation in connection 
with the transaction of March 31, 1959, and is therefore entitled 
to payment. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $384, with interest thereon 
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at the rate of 5 percent per annum from April 1, 1959, until 
paid. 
The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6633) 


Vico FRUIT COMPANY, INC. v. Mip-CiTy PRopUCcE Co. PACA 
Docket No. 7750. Decided July 12, 1960. 


Admission—Liability 


Respondent is ordered to pay to complainant the amount admitted owing 
to complainant. 

Mr. Buena Chaney, of Terre Haute, Indiana, for complainant. Sinas, Dramis, 
Brake and Werbelow, of Lansing, Michigan, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 14, 1959, com- 
plainant seeks an award of reparation in the amount of 
$2,709.90, alleged to be the unpaid balance due complainant for 
fruits and vegetables sold and delivered to respondent in July 
and August 1958. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on August 19, 1959. A copy of the report of investigation was 
served upon complainant on August 14, 1959. Respondent did 
not file an answer to the complaint and on September 16, 1959, 
the file was referred to the Hearing Clerk for handling as a 
default case. On November 2, 1959, respondent’s attorneys filed 
a motion to reopen after default and permit the filing of an 
answer out of time. Since legitimate reasons were given for 
respondent’s failure to file an answer within the time allowed, 
the motion was granted and respondent’s answer was accepted 
for filing on September 22, 1959. In the answer, respondent 
admits the material allegations of the complaint and admits 
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there is a balance due complainant of $2,709.90, but alleges 
that a new agreement was entered into between the parties to 
give the respondent additional time within which to pay the 
indebtedness. 

The parties did not request an oral hearing and the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement, and requested that the complaint and at- 
tached exhibits be considered as a part thereof, respondent filed 
an answering statement and requested that the answer be con- 
sidered as a part of such statement, and complainant filed a 


statement in reply. 


FINDINGS OF FACT 


1. Complainant, Vigo Fruit Company, Inc., is a corporation 
whose address is 440 North Third Street, Terre Haute, Indiana. 


2. Respondent is an individual, Thomas J. McNamara, doing 
business as Mid-City Produce Co., whose address is 237 Pere 
Marquette Drive, Lansing, Michigan. At the time of these trans- 
actions, respondent was not licensed, but was subject to license 
under the act. 


3. On or about July 24, 1958, and on various dates there- 
after, to and including August 11, 1958, complainant sold to 
respondent 7 lots of produce consisting of watermelons, toma- 
toes, cantaloupes, peaches, potatoes and onions, for agreed pur- 
chase prices totaling $4,097.40, f.o.b. Terre Haute, Indiana. 


4. Complainant shipped by trucks on July 24, July 27, July 
30, July 31, August 4, August 7, and August 11, 1958, from 
loading point at Terre Haute, Indiana, to respondent at Lansing, 
Michigan, the produce referred to in Finding of Fact No. 3. 


5. Respondent accepted the shipments on arrival and there- 
after paid complainant a total of $1,387.50, leaving a balance 
due and owing to complainant of $2,709.90, no part of which 
has been paid by respondent. 


6. An informal complaint was filed on December 2, 1958, 
which was within 9 months after accrual of the causes of 
action herein. 
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CONCLUSIONS 


There is no dispute between the parties as to the transactions 
in question, the amount paid on account by respondent, or the 
balance remaining due and unpaid, Respondent alleges affirma- 
tively in his answer that a new agreement or contract was en- 
tered into between the parties whereby complainant agreed to 
give the respondent additional time within which to pay the in- 
debtedness, and that respondent was to pay as much and as 
often as his financial ability or business permitted. Respondent 
states that he has not paid the balance due because of his 
financial inability to do so. 


Although respondent contends that these allegations consti- 
tute a legal defense, he has failed to sustain the burden of prov- 
ing this affirmative defense, which complainant emphatically 
denies. The file shows that on December 2, 1958, respondent 
and complainant’s Herbert H. McCracken personally called at 
the Department’s Chicago office, at which time complainant re- 
corded an informal complaint against respondent. At that time, 
the parties worked out and agreed to a series of installment 
payments for liquidation of respondent’s indebtedness to com- 
plainant. Thereafter, respondent made several payments in 
amounts of $100 to $300, for a total of $650. Respondent had 
made an initial payment to complainant on September 29, 1958, 
in the amount of $737.50. The installment payments increased 
respondent’s total remittance to $1,387.50. No further payments 
were received from respondent after February 20, 1959. 


Respondent’s failure to pay complainant the full agreed pur- 
chase price of the fruits and vegetables sold to and accepted 
by him is a violation of section 2 of the Act. Complainant should 
be awarded reparation in the amount of $2,709.90, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant $2,709.90, as reparation, with interest 
thereon at the rate of 5 percent per annum from March 1, 1959, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 6634) 


DELAWARE PRODUCE GROWERS, INC. v. ROBERT N. ROBSON COM- 
PANY, INC. PACA Docket No. 7740. Decided July 13, 1960. 


Failure to Pay—Financial Inability 
Respondent’s inability to pay an admitted indebtedness is no defense in this 
proceeding. 
Mr. Maurice A. Hartnett III, of Dover, Delaware, for complainant. Keane and 


Werner, of New York, New York, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on January 29, 1959, com- 
plainant seeks an award of reparation in the amount of $1,665, 
alleged to be the purchase price of 3 truckloads of potatoes sold 
and delivered to respondent in August 1958. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
March 15, 1959. A copy of the report of investigation was served 
upon complainant’s attorney on March 18, 1959. Respondent’s 
answer to the complaint was received on April 1, 1959, and 
consisted of a letter dated March 31, 1959, addressed to the 
Regulatory Branch, Fruit and Vegetable Division. In the answer, 
respondent admitted the indebtedness and indicated that it 
would be settled “as soon as .. . practicable.” 

The parties did not request an oral hearing and the case was 
handled in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to such procedure, complainant requested that 
its verified complaint with attached exhibits be considered as 
its opening statement. Respondent did not file an answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Delaware Produce Growers, Inc., is a corpo- 
ration whose address is P. O. Box 47, Dover, Delaware. 
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2. Respondent, Robert N. Robson Company, Inc., is a corpo- 
ration whose address is 60 Ninth Avenue, New York, New 
York. At the time of these transactions, respondent was licensed 
under the act. 


3. On or about August 19, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U.S. No. 1, Size A, Cobbler potatoes consisting 
of 350 100-pound bags, at an agreed price of $1.70 per bag, 
delivered Brooklyn, New York, for a total purchase price of 
$595. 


4. On or about August 20, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U.S. No. 1, Size A, Cobbler potatoes, consisting 
of 300 100-pound bags, at the agreed price of $1.30 per bag, 
f.o.b. Dover, Delaware, for a total purchase price of $390. 


5. On or about August 20, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U.S. No. 1, Size A, Cobbler potatoes, consisting 
of 400 100-pound bags, at $1.70 per bag, delivered Brooklyn, 
New York, for a total purchase price of $680. 


6. The foregoing contracts of purchase and sale were nego- 
tiated by Pope & Mooers, a broker located at 97 Warren Street, 
New York, New York. 


7. Complainant shipped on August 20, 1958, from loading 
point at Cheswold, Delaware, to respondent at Brooklyn, New 
York, 3 truckloads of potatoes pursuant to the contracts re- 
ferred to in Findings of Fact Nos. 3, 4, and 5. 


8. Upon arrival of the 3 truckloads of potatoes at destina- 
tion, respondent accepted them in compliance with the contracts, 
but has failed to pay complainant any part of the purchase 
price. There is due and owing to complainant from respondent 
the total sum of $1,665. 


9. The formal complaint was filed on January 29, 1959, 
which was within 9 months after accrual of the causes of ac- 
tion herein. 

CONCLUSIONS 
Respondent has offered no defense for its failure to pay the 
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amount claimed in the complaint. On the contrary, respondent 
stated in its answer that the indebtedness was “acknowledged 
in good faith” and that it was respondent’s “intention to dispose 
of the indebtedness just as soon as may be found practicable.” 
Respondent indicated that it had encountered difficulty in col- 
lecting from its Puerto Rico accounts to whom the potatoes 
were shipped, and this was offered as respondent’s reason for 
failing to pay complainant. 

It has frequently been held in these decisions under the act 
that financial difficulties and business reverses are not legitimate 
defenses for a buyer’s failure to pay for fresh fruits and vege- 
tables accepted by him in compliance with the contract. It 
must be concluded that respondent’s failure to pay complainant 
the total purchase price of $1,665 for the 3 shipments of pota- 
toes was in violation of section 2 of the Act. Complainant should 
be awarded reparation in this amount, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant $1,665, as reparation, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 6635) 


JOHNNIE’S POTATO COMPANY v. HALEY-NEELEY COMPANY, PACA 
Docket No. 8020. Decided July 13, 1960. 
Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to pay 
complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with two 
truckloads of potatoes sold to respondent in interstate com- 
merce. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 25, 1960. A copy of the report of investigation was served 
upon complainant on May 26, 1960. Respondent filed an answer 
to the formal complaint on June 14, 1960, admitting the allega- 
tions of the complaint. Accordingly, the issuance of an order 
without further procedure is appropriate pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 

Complainant is an individual, John C. Verwoest, doing busi- 
ness as Johnnie’s Potato Company, whose address is 323 3rd 
Street, East Grand Forks, Minnesota. Respondent, Haley-Neeley 
Company, is a corporation whose address is Box 417, Sioux City, 
Iowa. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accord- 
ingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $1,255, the amount 
of damage to which complainant is entitled as a result of the 
violation found herein, with interest thereon at the rate of 5 
percent per annum from February 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6636) 


JOHN F. SpPreRS v. AOKI FRUIT & PRODUCE Co., INC. PACA 
Docket No. 8019. Decided July 13, 1960. 


Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to pay 
complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 
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REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on April 7, 1960, 
seeking reparation against respondent in connection with the 
sale and delivery to respondent of 7 lots of potatoes in:October 
and November 1959. A copy of the formal complaint and a copy 
of the Department’s report of investigation were served upon 
respondent on May 27, 1960. A copy of the report of investiga- 
tion was served upon complainant on May 16, 1960. 


Respondent filed an answer to the formal complaint on June 
13, 1960, admitting all material allegations of the complaint, 
including respondent’s liability to complainant for the amount 
claimed. In view of respondent’s admission of the facts alleged 
herein, the issuance of an order without further procedure is 
appropriate pursuant to section 47.8(d) of the rules of practice 
(7 CFR 47.8(d)). 

Complainant is an individual, John F. Spiers, whose address 
is 3473 Jackson Avenue, Ogden, Utah. Respondent, Aoki Fruit 
& Produce Co., Inc., is a corporation whose address is 146 West 
5th South, Salt Lake City, Utah. At the time of the transactions 
involved, herein, respondent was licensed or was subject to li- 
cense under the act. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. The facts alleged are that dur- 
ing October and November 1959, complainant sold to respond- 
ent in interstate commerce 7 lots of potatoes for a total delivered 
price of $221.30, that complainant delivered the potatoes, that 
respondent accepted them in compliance with the contract, and 
that respondent has failed, neglected, and refused to pay com- 
plainant the agreed purchase price thereof, in violation of sec- 
tion 2 of the act. We find that complainant should be awarded 
reparation in the amount of $221.30, with interest. 

Respondent’s failure to pay complainant the sum of $221.30 
is a violation of section 2 of the act. Accordingly, within 30 
days from the date of this order, respondent shall pay to com- 
plainant $221.30, as reparation, with interest thereon at the 
rate of 5 percent per annum from December 1, 1959, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 6637) 


B. G. ANDERSON Co. v. HOLIDAY SPECIALTIES COMPANY. PACA 
Docket No. 7599. Decided July 15, 1960. 


Overcharges for Cartage 


It is concluded that respondent overcharged complainant for cartage on nine 
shipments. Reparation is awarded complainant. 


Mr. Carl E. Duncan, of Tavares, Florida, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on Feb- 
ruary 24, 1959, it is alleged that complainant shipped nine car- 
loads of watermelons to respondent for sale on consignment 
and that respondent accepted and sold the shipments and 
rendered accountings thereon to complainant which were im- 
proper and incorrect in that they failed to account for 254 of 
the watermelons which were shipped and for further reason 
that they contained overcharges for cartage. Complainant claims 
damages in the sum of $658.66 as the result of such shortages 
and overcharges. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on April 15, 1959. A copy of the report of investigation was 
served upon complainant on the same date. Respondent’s answer 
was filed on May 1, 1959. 


Respondent admits receiving the nine carloads of watermelons, 
among others, from complainant for sale on consignment, but 
denies that he failed to account for all the watermelons received, 
and denies that there were any overcharges for cartage. As a 
counterclaim, respondent alleges that the nine carloads of water- 
melons mentioned in the complaint were part of a group of 
twenty-three carloads which complainant shipped to respondent 
for sale on consignment; that the customary selling charge was 
$50 per carload when sold to a single customer, but that re- 
spondent charged complainant only $35 in connection with four- 
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teen of the carloads and respondent makes claim for the total 
undercharge of $210 as a set-off against complainant’s claim. 


An oral hearing was held at Chicago, Illinois, on September 
8, 1959. Complainant was not represented at the hearing, but 
submitted the deposition of Thomas J. Windram, which was 
received in evidence. Respondent was represented at the hearing 
by counsel and presented the oral testimony of Charles Lipman, 
Virgil Pickell, Thomas Green, and Mathew Dietz. A brief was 
filed by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Bryan G. 
Anderson, Bryan G. Anderson, Jr., and Ann A. Sherman, doing 
business as B. G. Anderson Co., whose Post Office address is 
Box 969, Eustis, Florida. At the time of the transactions in- 
volved herein, complainant was licensed under the act. 


2. Respondent is an individual, Charles Lipman, doing busi- 
ness as Holiday Specialties Company, whose address is 216 South 
Water Market, Chicago, Illinois. At the time of the transactions 
involved in this proceeding, respondent was licensed under the 
act. 


3. On or about June 9 through June 138, 1958, in the course 
of interstate commerce, complainant shipped nine carloads of 
watermelons from Florida to respondent for sale on consignment 
for complainant’s account. All shipments were received in due 
course by respondent at Chicago, Illinois, and were unloaded and 
sold. 


4. On or about July 11, 1958, respondent rendered to com- 
plainant accountings and payments on the nine carloads of 
watermelons and in each instance accounted for fewer melons 
than the Federal shipping point inspection count. The details of 
these shortages are as follows: 


Federal Inspection 

Count at Shipping Accounted For 
Car No. Point by Respondent Difference 
FGE 50965 1449 1446 3 
FGE 57497 1016 1010 6 
FGE 51125 1400 1394 6 
ACL 18859 1148 1136 12 
SAL 28846 1080 1053 27 


SAL 89865 1188 1035 153 
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Federal Inspection 

Count at Shipping Accounted For 
Car No. Point by Respondent Difference 
SAL 28335 1158 1135 23 
SAL 89235 1152 1135 17 
SAL 89179 1040 1009 31 


5. Respondent used his own trucks to deliver some of the 
melons and also hired outside truckers to deliver some of them. 
Respondent charged complainant seven cents per melon cartage 
on all melons which were delivered, even though the amounts 
paid to the outside truckers for the cartage which they fur- 
nished were less than seven cents per melon. The details of 
these overcharges are as follows: 





Number Amount 
of Melons Paid Amount Charged 
Delivered by to Outside to Complainant Over- 
Car No. Outside Truckers Truckers at 7¢ Per Melon Charges 
FGE 50965 325 $20.75 $22.75 $2.00 
FGE 57497 390 23.40 27.30 3.90 
FGE 51125 190 7.60 13.30 5.70 
ACL 18859 90 5.40 6.30 .90 
SAL 28846 205 12.30 14.35 2.05 
SAL 89865 1035 41.40 72.45 31.05 
SAL 28335 405 24.30 28.35 4.05 
SAL 89235 25 1.00 1.75 75 
SAL 89179 585 35.10 40.95 5.85 
Total overcharge $56.25 


6. The formal complaint was filed on February 24, 1959, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant first contends that respondent failed to account 
and pay for 254 melons in the nine carloads shipped, the dif- 
ference between the tier count of the federal inspection service 
at shipping point and the number of melons received by respond- 
ent as indicated by an investigation of respondent’s records 
by the Department. This difference is actually 255 instead of 
254. Respondent contends that all of the melons received from 
complainant were properly accounted for. 


So far as the evidence shows there was no actual count made 
by complainant as to the number of melons loaded into each 
car. Respondent, who has had 26 years experience in the pro- 
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duce business, offered several reasons why the tier count of 
melons at shipping point usually differs from the number of 
melons accounted for at destination. He testified that the tier 
count of a carload of melons is only an approximation which is 
arrived at by multiplying the number of melons in a row by 
the number of layers in a stack by the number of stacks in the 
load and that the accuracy of such a count is affected because 
melons are not all of uniform size and the loading of melons 
at the ends of the car and in the doorway is apt to be irregular. 
In addition, respondent testified that since the shipping season 
of 1955, he has found differences of 25 to 32 melons over or 
under the tier count and that in one instance in 1957 a car con- 
tained 1385 more melons than disclosed by the tier count. Ac- 
cording to respondent, the difference is usually greater in a 
cross-wise loading than in a length-wise loading. In conclusion, 
respondent pointed out that there are usually a number of 
melons in each load which arrive in a deteriorated and worth- 
less condition or which become so before sale, and that four or 
five melons are cut open for display purposes. 


In eight of the carloads involved herein (not including SAL 
89865), the differences between the tier count and respondent’s 
account sales ranged from 3 to 31 melons. The Department’s 
investigation of respondent’s records disclosed that respondent’s 
accountings on these eight carloads were correct with respect 
to the number of melons accounted for. As to SAL 89865, the 
account sales rendered to complainant showed 1,035 melons 
sold for $589.25, or 153 melons less than the tier count of 1,188. 
The Department’s investigation of respondent’s records of this 
car revealed sales of 1,035 melons and also 9 broken and 14 
decayed melons. This totals 1,058 melons which is 130 less than 
the tier count. Respondent admitted at the oral hearing that a 
shortage of 130 melons is unusual but pointed out that this 
car was loaded cross-wise and, therefore, the tier count was 
probably inaccurate. On the basis of the evidence, it is con- 
cluded that complainant has failed to prove by a preponderance 
of the evidence that respondent sold melons for which he did 
not account and pay. 


Complainant contends, next, that the cartage charges deducted 
by respondent in his account sales were improper in those in- 
stances where respondent used his own trucks and also in those 
instances where respondent charged a higher rate than the 
amounts paid to independent truckers. Respondent charged 
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complainant a flat cartage fee of seven cents on each water- 
melon delivered whether by respondent’s trucks or by inde- 
pendent truckers. The independent truckers charged 4 to 614 
cents per melon, or an average of approximately 514, cents. 


At the hearing several witnesses, including respondent and 
Virgil Pickell, General Manager of South Water Street Markets, 
testified that it has been the practice for many years for a 
commission merchant at the South Water Street Markets sell- 
ing in jobbing quantities to deduct for cartage, in addition to 
a commission of 10 percent, whether the commission merchant 
used his own trucks or hired a trucker. These witnesses also 
testified that it is customary for a commission merchant who 
hires a trucker to deduct the actual amount paid to such trucker 
and where the merchant uses his own trucks to charge for 
cartage in accordance with the tariff of regular truck carriers. 
Respondent submitted in evidence the tariff issued by the Chi- 
cago Commission Team Owner’s Association on December 1, 
1957, for use by its members, It provides three rates for melons 
averaging up to 20 pounds, 7 cents per melon in Zone 1, 9 cents 
in Zone 2, and 11 cents in Zone 3. The zones are based on dis- 
tance, the last zone being a radius of 50 miles from Chicago. No 
rates are provided for melons over 20 pounds. According to re- 
spondent, he charged the minimum rate of 7 cents per melon for 
his hauling although most of the melons involved herein weighed 
more than 20 pounds and some of them were transported 62 
miles. The only explanation offered by respondent as to why 
the other truckers charged less than 7 cents per melon for the 
melons which they transported was that they may have had 
the customers do the unloading. While this is not a very satis- 
factory explanation, we are convinced that the 7 cents charge 
per melon made by respondent for his portion of the hauling 
was a reasonable charge. However, there was no justification 
for charging complainant at the same rate per melon on those 
hauled by other truckers at a lesser rate in the absence of an 
agreement to that effect. It is concluded that the overcharges 
for cartage, as listed in Finding of Fact No. 5, were in viola- 
tion of section 2 of the act, and an award of reparation should 
be entered in complainant’s favor in the amount of such over- 
charges, with interest. 


As to respondent’s counterclaim, the evidence shows that his 
normal commission to shippers, including complainant, for sell- 
ing a carload of watermelons intact to a single customer has 
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been $50 per car. However, respondent charged complainant 
only $35 per carload commission on fourteen carloads of water- 
melons which he sold in this manner. These shipments were 
handled at about the same time as the nine carload in contro- 
versy. Respondent now claims to be entitled to an additional $15 
commission on each of the fourteen carloads, or a total of $210. 

We can find no justification for such a claim, Lipman testified 
that he advised B. G. Anderson by telephone of the low receipts 
received on the melons and agreed to reduce the commission to 
$30 per car for that reason. The reduction in the rate of com- 
mission charged on these fourteen carloads was made volun- 
tarily and with no conditions attached. There being no mistake 
involved, respondent cannot now rescind this voluntary reduc- 
tion. Respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $56.25, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1958, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6638) 


LONG PACKING COMPANY v. NEUMILLER PRODUCE. PACA Docket 
No. 7168. Decided July 25, 1960. 


Accord and Satisfaction—Dismissal 


It is concluded that complainant’s agent had authority to and did enter into 
an accord and satisfaction with respondent with respect to the produce 
involved in this complaint. The complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Lepp & Lepp, of 
Kenosha, Wisconsin, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. Sec. 499a 
et seq.). The formal complaint was filed on September 26, 1957. 
It is alleged that complainant sold respondent five truckloads 
of 80 to 90% U.S. No. 1 potatoes, to be dug, graded, and loaded 
on trucks provided by respondent, at $1.80 per hundredweight 
in used bags and $1.90 per hundredweight in new bags, “as 
is,” f.o.b. Immokalee, Florida; and that the five truckloads, hav- 
ing a total contract value of $3,102, were delivered to and ac- 
cepted by respondent, but respondent has failed to pay the 
agreed purchase price thereof. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on October 31, 1957. A copy of the report of investigation was 
served upon complainant on November 1, 1957. Respondent’s 
answer was filed on November 20, 1957. 


Respondent denies the contract as alleged by complainant but 
says that, because of the fact that the potatoes were found to 
be wet and partially decayed at shipping point, he purchased 
them subject to acceptance at Kenosha, Wisconsin. Respondent 
alleges, further, that the potatoes were rejected upon arrival 
at Kenosha because they arrived in a decayed, rotted, and un- 
usable condition; that complainant’s agent and representative 
in the transaction, Carl Piowaty & Son, agreed to grant re- 
spondent full protection on the potatoes; and that respondent 
rendered an accounting to Carl Piowaty & Son for all usable 
potatoes received by respondent, and has made full payment 
thereon. 


By stipulation of the parties, the transcript of testimony and 
exhibits taken and received in the course of the hearing of 
Carl Piowaty & Son v. Neumiller Produce, PACA Docket No. 
7117 (18 A. D. 1093), was adopted and made part of the record 
of this proceeding in lieu of oral hearing. In addition, the depo- 
sition of Fred Piowaty was received in complainant’s behalf. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Robert D. 
Long and Corrine Long, doing business as Long Packing Com- 
pany, whose address is Park River, North Dakota. 
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2. Respondent, Fred Neumiller, is an individual doing busi- 
ness as Neumiller Produce, whose address is R.F.D. 4, Box 382, 
Kenosha, Wisconsin. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 


38. On or about March 21, 1957, in the course of interstate 
commerce, respondent agreed to purchase from Carl Piowaty & 
Son, sales representative and agent for complainant, potatoes 
to be dug from complainant’s field at Immoklee, Florida, for 
$1.80 per 100-pound bag in used bags and $1.90 per 100-pound 
bag in new bags, f.o.b. Immokalee, Florida. The following truck 
shipments were made under this agreement: 


File No. Date of Shipment Contents Price 
P-206 3-21-57 330 bags (new) $627 
P-207 8-21-57 835 bags (285 used, 50 new) 608 
P-211 3-22-57 350 bags (new) 665 
P-213 8-23-57 320 bags (new) 608 
P-212 3-24-57 830 bags (used) 594 


4. The first two truckloads of potatoes (P-206 and P-207) 
arrived at Kenosha, Wisconsin, on or about March 25, 1957, 
and load No. P-212 arrived at the same destination on or about 
March 28. Upon arrival of each of said loads, respondent noti- 
fied Carl Piowaty & Son by telephone that the condition of the 
potatoes was unsatisfactory, and Piowaty agreed in each in- 
stance to grant respondent full protection on the potatoes. After 
unloading, the potatoes in these three shipments were found 
to be unfit for sale because of their deteriorated condition and 
were dumped. Respondent’s losses on these three shipments 
were as follows: 


INO. PaZOG sccccinncion Frieght paid $509.85 
PEO ARON sisssiciisssss = ” 502.50 
INO. Pa2ED onceccossen 2 ” 509.85 
Labor in dumping potatoes 

at $35 per truckload 105.00 





Total $1,627.20 


5. Respondent diverted load No. P-211 to a customer at 
Kansas City, Missouri. The customer demanded an allowance of 
80 cents per bag because of the condition of the potatoes. Re- 
spondent relayed this demand to Piowaty who agreed to the 
allowance as demanded. The net amount due on this truckload 
after such allowance was $385. In a like manner, respondent 
diverted load No. P-213 to a customer at Chicago, Illinois. The 
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customer demanded an allowance of 50 cents per bag because 
of the condition of the potatoes. Respondent relayed this demand 
to Piowaty who agreed to the allowance as demanded. The net 
amount due on this truckload after such allowance was $448. 


6. In addition to the amounts owed on the two shipments 
referred to in the preceding paragraph, respondent was in- 
debted to Carl Piowaty & Son in the amount of $1,741.50 on 
account of three other shipments of potatoes which respondent 
had purchased from Piowaty. 


7. On or about April 16, 1957, respondent remitted to Carl 
Piowaty & Son a check for $947.30, “in full payment of any and 
all accounts to date with respect to any purchases of any pota- 
toes, whether made to you or through you, or for or in behalf 
of anyone else.” Piowaty received and cashed this check in due 
course and has retained the proceeds thereof. 


8. Respondent has made no further payment on account of 
any of the shipments of potatoes involved in this proceeding. 


9. The formal complaint was filed on September 26, 1957, 
which was within nine months after the accrual of the alleged 
causes of action. 


CONCLUSIONS 


The primary issues in this case are whether Carl Piowaty 
& Son, whom we shall refer to as “Piowaty,” had authority 
to enter into an accord and satisfaction with respondent with 
respect to the five truckloads of complainant’s potatoes listed 
in Finding of Fact No. 3, and, if so, whether an accord and 
satisfaction was in fact reached between Piowaty and respondent. 


These issues are involved in the case of Carl Piowaty & Son 
v. Neumiller Produce, 18 A. D. 1093, which is a companion 
case to this one, involving the same transactions with which 
we are here concerned. We found that Piowaty, as sales repre- 
sentative for complainant, had authority to sell these potatoes 
for complainant and did in fact sell them in its own name. 
We also found that Piowaty had authority to grant allowances 
and enter into settlement agreements with respect thereto. A 
review of the common evidence in the two cases reaffirms the 
correctness of these findings. Likewise, we found that an accord 
and satisfaction had been reached between respondent and Pio- 
waty not only with respect to the three shipments admittedly 
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owned by Piowaty, which are referred to in Finding of Fact 
No. 6, but also with respect to the five truckloads of potatoes 
which Piowaty sold for complainant, which are referred to in 
Finding of Fact No. 3. This finding is also supported by all the 
evidence. 


Accordingly, it is concluded that Carl Piowaty & Son had 
authority to and did in fact enter into an accord and satisfaction 
with respondent with respect to the five truckloads of potatoes 
involved in this complaint. Therefore, the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6639) 


L. T. MALONE COMPANY v. CHAS. P. TATT FRUIT Co. PACA 
Docket No. 7548. Decided July 25, 1960. 


Petition for Reconsideration—Dismissal 


At the time of the assignment to complainant, the 9-month statutory period 
for filing a reparation complaint had passed. Complainant’s petition 
for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING SECOND PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order dismissing the complaint was issued Febru- 
ary 8, 1960 (19 A.D. 94). On February 16, 1960, complainant 
filed a petition for reconsideration. An order amending the 
order of February 8, 1960, in certain minor respects but other- 
wise dismissing the petition was issued March 16, 1960. Com- 
plainant filed a second petition for reconsideration on April 4, 
1960, and on April 13, 1960, an order was issued staying the 
order of March 16, 1960, pending the issuance of a further order 
in the proceeding. 


In the order of February 8, 1960, it was concluded that W. 
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R. Harsin and not complainant sold the carload of lettuce in 
question to respondent; that after the car arrived at respond- 
ent’s place of business a new contract was entered into by 
Harsin and respondent whereby respondent was to sell the 
lettuce for Harsin’s account; and that the net proceeds of 
$1,026.18 realized by respondent from the sale of the lettuce 
were due Harsin. The complaint was dismissed for the reason 
that complainant did not appear to be a real party in interest 
and thus entitled to the net proceeds. 


In the petition, complainant states, in effect, that he has 
received an assignment from Harsin and that the order of Feb- 
ruary 8, 1960, should be amended to provide for the payment by 
respondent to complainant of the money due Harsin. Attached 
to the petition is an assignment dated March 30, 1960, from 
Harsin to complainant of any amount due Harsin from respond- 
ent under the order of February 8, 1960. 


It is well settled that an assignee of a reparation claim may 
file a complaint under the act. Produce Clearings v. McCubbins 
Brokerage Co., 15 A.D. 1362. It is equally well settled, however, 
that an assignee acquires no greater right than was possessed 
by his assignor at the time of assignment, but simply stands 
in the shoes of the latter. 4 Am. Juris., Assignments, §96. The 
assignment from Harsin to complainant created a cause of ac- 
tion not covered by the complaint herein. At the time of the 
assignment the nine-month period for filing reparation com- 
plaints under the act had long since passed. Since Harsin could 
not have validly filed a complaint at that late date, it is our 
opinion that complainant, as assignee, cannot do so. Although 
no precedents under the act or in court have been found, the 
same situation has been considered by the Interstate Commerce 
Commission in a proceeding for reparation. In Elgin Butter 
Tub Company v. Ann Arbor Railroad Company, 215 I.C.C. 401, 
the Commission on a petition for reconsideration held as fol- 
lows: 


“As stated in the prior report, claims in behalf of com- 
plainant were informally filed within the statutory 
period, but complainant, having no cause of action 
against defendants, the statute was not tolled and the 
subsequent execution of assignments by the shippers of 
the butter in favor of complainant, which would have 
given complainant such a right, occurred after the statu- 
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tory period had expired. The complaint therefore came 
too late.” 

The petition of complainant is hereby dismissed without serv- 
ing a copy thereof upon respondent. The stay order of March 
16, 1960, is hereby vacated and the order of February 8, 1960, 
as amended, is reinstated. 

Copies of this order shall be served upon the parties. 


(No. 6640) 


VICTOR PRODUCE v. MOUNTAIN PRODUCE COMPANY, INC. PACA 
Docket No. 7879. Decided July 25, 1960. 


Reopening After Default 


The order of April 8, 1960, is hereby vacated and respondent’s default in 
the filing of an answer in this proceeding is set aside. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued April 8, 1960, awarding reparation to com- 
plainant against respondent. Respondent filed a motion to reopen 
the proceeding after default and allow the filing of an answer 
pursuant to section 47.25(e) of the rules of practice (7 CFR 
47.25(e)). Enclosed with the motion was respondent’s pro- 
posed answer. 

The order of April 8, 1960, was stayed on April 25, 1960, 
pending the issuance of a further order in this proceeding to 
allow time for consideration of respondent’s motion, and a copy 
of the motion to reopen was served upon complainant. Com- 
plainant, in effect, objected to the granting of the motion. 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances of the case, and that good reason has 
been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790. Accordingly, the order of April 8, 1960, is hereby 
vacated, and respondent’s default in the filing of an answer 
in this proceeding is set aside. The proposed answer is hereby 
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ordered filed. A copy of the answer shall be served upon com- 
plainant. 


Copies of this order shall be served upon the parties. 


(No. 6641) 


BUSHMAN BROS. v. ALBERT L. HEIL PRODUCE COMPANY. PACA 
Docket No. 8044. Decided July 27, 1960. 


Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to pay 
to complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a truck- 
load of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 18, 1960. A copy of the report of investiga- 
tion was served upon complainant on June 16, 1960. Respondent 
filed an answer to the formal complaint on July 5, 1960, ad- 
mitting, in substance, the allegations of the complaint. Accord- 
ingly, the issuance of an order without further procedure is 
appropriate pursuant to section 47.8(d) of the rules of practice 
(7 CFR 47.8(d)). 


Complainant is a partnership composed of Harry B. Bushman 
and John J. Bushman, doing business as Bushman Bros., whose 
address is Galloway, Wisconsin. Respondent is an individual, 
Albert L. Heil, doing business as Albert L. Heil Produce Com- 
pany, whose address is 244 East Liberty Street, Louisville, Ken- 
tucky. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
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respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $520, the amount 
of damage to which complainant is entitled as a result of the 
violation found herein, with interest thereon at the rate of 5 
percent per annum from January 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6642) 


Six L’s PACKING Co., INC. v. CANGELOSI TOMATO Co., INC. PACA 
Docket No. 7491. Decided July 27, 1960. 


New Agreement—Dismissal 


It is concluded that the parties agreed that respondent would sell the toma- 
toes for complainant’s account. Since respondent correctly accounted to 
complainant and paid over the net proceeds, the complaint is dismissed. 


Mr. Ralph R. Quillan, of Hollywood, Florida, for complainant. Mr. Joseph F. 


DiDomenico, of Baltimore, Maryland, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed September 12, 1958, 
and the formal complaint was filed November 17, 1958. Com- 
plainant seeks an award of reparation against respondent of 
$2,334.14, which is alleged to be the amount due in connection 
with two carloads of tomatoes shipped to respondent under a 
joint account agreement. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 1, 1958. On that 
same date, a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. Copies of a 
supplemental report of investigation dated December 11, 1958, 
were served upon respondent on December 12, 1958, and upon 
complainant on December 15, 1958. 


Respondent filed an answer on January 23, 1959, admitting 
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that it agreed to handle one carload of tomatoes (WFEX 68622) 
on joint account but alleging that the grade, quality and condi- 
tion of the tomatoes were misrepresented by complainant. Re- 
spondent denies that it agreed to handle the tomatoes in car 
FGEX 32058 on joint account and alleges that following ar- 
rival of the two carloads, complainant authorized respondent 
to handle the tomatoes on a consignment basis for complainant’s 
account and that the net proceeds realized on resale were 
tendered to complainant. 


Pursuant to the request of respondent, an oral hearing was 
held at Baltimore, Maryland, on October 8, 1959, and in Wash- 
ington, D. C. on December 23, 1959. Complainant was not 
represented on either occasion but at its request, three deposi- 
tions were offered and received in evidence. Respondent was 
represented by counsel and three witnesses testified on respond- 
ent’s behalf. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Co., Inc., is a corporation 
whose address is Post Office Box 2951, Hollywood, Florida. 


2. Respondent, Cangelosi Tomato Co., Inc., is a corporation 
whose address is Pennsylvania Produce Terminal, Baltimore, 
Maryland. At the time of the alleged transactions herein, re- 
spondent was licensed under the act. 


38. On or about May 6, 1958, in the course of interstate 
commerce, complainant and respondent entered into a joint 
account agreement whereby complainant was to ship from Im- 
mokalee, Florida, to respondent at Baltimore, Maryland, a car- 
load of tomatoes packed in 60-pound wire-bound crates, subject 
to respondent’s approval of the tomatoes after arrival. Com- 
plainant represented that the tomatoes were outstanding U.S. 
No. 2 grade. The agreed joint account cost was to be the pre- 
vailing f.o.b. market price at the time of shipment. 


4. On May 6, 1958, complainant shipped 532 60-pound wire- 
bound crates of tomatoes in car WFEX 68622 from Immokalee, 
Florida, to respondent at Baltimore, Maryland. The tomatoes 
in car WFEX 68622 were federally inspected at Immokalee on 
May 6, 1958, and were certified as grading U.S. No. 2. Com- 
plainant sent respondent an invoice dated May 6, 1958, showing 
177 crates of size 6 x 6 tomatoes at $8 per crate, 210 crates 
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of size 6 x 7 at $5.50 per crate, and 145 crates of size 7 x 7, 
at $3.50 per crate, plus initial ice of $38.40, or a total cost of 


$3,116.90, f.0.b. shipping point. 


5. The car arrived at Baltimore on May 8, 1958. The next 
day, at respondent’s request, the tomatoes were inspected by 
the Standard Inspection Service. The report of this inspection 
states, in part, as follows: 


“Shipment mature green except for 2% ripe and firm 
and 10% turning color. 1% Bacterial Soft Rot. Stock 
not decayed firm, of fairly good weight and mostly 
fairly well shaped. Practically all show defects, chiefly 
scars with some misshapened and few puffy. Packs 
tight. Inferior +2 quality.” 


6. On May 8, 1958, complainant diverted to respondent 
532 60-pound wire-bound crates of tomatoes contained in car 
FGE 32058. These tomatoes were federally inspected at Immo- 
kalee on May 5 and certified to be U.S. No. 2 grade. On May 
8, complainant sent respondent an invoice showing 179 crates 
of size 6 x 6 at $7 per crate f.o.b., 219 crates of size 6 x 7 at 
$5 per crate f.o.b., and 134 crates of size 7 x 7 at $2.50 per 
crate f.o.b. At the bottom of the invoice appeared the words 
“Joint Account.” 


7. Car FGE 32058 arrived at Baltimore at 3.30 a.m. May 
11, 1958. At respondent’s request, the car was inspected on 
May 12 by the Standard Inspection Service. The report of this 
inspection reads, in part, as follows: 


“Shipment mature green except for 3% ripe and firm 
and 5% turning color. Fully 35% grade defects, chiefly 
scars with some ridged or coarse and few puffy. Lot 
averages 2% Bacterial Soft Rot in advanced stages. 
Tomatoes not decayed firm, of fairly good weight and 
mostly fairly well formed. Packs tight. Fair quality. In- 
spection restricted to accessible crates 2 upper layers.” 


8. On or about May 12, 1958, respondent advised complain- 
ant both by telegram and telephone that the tomatoes were of 
an inferior quality, grade, and condition and that they did not 
meet with its approval. Respondent further advised that it 
would not handle the tomatoes on a joint account basis and 
requested complainant to divert the cars elsewhere. Complainant 
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authorized respondent to sell the tomatoes for complainant’s 
account and respondent agreed to do so. 


9. Respondent sold the tomatoes from car WFEX 68622 
between May 9 and May 23 for gross proceeds of $1,328.75. The 
expenses including freight, demurrage, ice and commission 
were $721.69, leaving net proceeds of $607.06. The tomatoes 
from FGE 32058 were sold between May 19 and May 27 for 
gross proceeds of $1,426.25. The net proceeds, after deducting 
expenses of $681.30, were $744.95. Respondent’s checks for the 
net proceeds were received and accepted by complainant on 


account. 


10. The formal complaint was filed November 17, 1958, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


Complainant contends that on or about May 6, 1958, William 
Lipman, an officer of complainant, entered into a joint account 
agreement with R. S. Norman, a broker representing respond- 
ent, for two carloads of U.S. No. 2 tomatoes; that the tomatoes 
were inspected prior to shipment by Norman’s employee, Alfred 
Rudolph; and that the tomatoes shipped to respondent were in 
accordance with the agreement as to grade, quality and condi- 
tion. Respondent denies that Norman was its broker in the 
transaction and denies that Rudolph inspected the tomatoes. Re- 
spondent contends that the agreement was for only one carload 
of outstanding U.S. No. 2 tomatoes, subject to respondent’s ap- 
proval on arrival, and that the tomatoes received were inferior 
and failed to meet with respondent’s approval. 

It appears from the evidence that Arby Lipman, an employee 
of complainant, spoke to Norman on or about May 6 at Fort 
Pierce, Florida, and asked if respondent would be interested 
in handling tomatoes on joint account. Norman advised Samuel 
Cangelosi, president of respondent, of this offer by telephone 
and then telephoned William Lipman. Complainant’s position 
as to the agreement is supported by the deposition testimony of 
Arby and William Lipman. The testimony of Norman and Sam- 
uel Cangelosi support respondent’s position. Norman also testi- 
fied that he participated in the transaction only as an accommo- 
dation for both parties, not as a broker, and that his employee, 
Rudolph, did not inspect the tomatoes since he was in Home- 
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stead, Florida, at that time. It is our opinion that the evidence, 
while conflicting, preponderates in respondent’s favor. Accord- 
ingly, it is concluded that the joint account agreement was for 
one carload of outstanding U.S. No. 2 grade tomatoes contained 
in WFEX 68622, subject to respondent’s approval of the toma- 
toes on arrival, and that there was no agreement entered into 
between the parties on or about May 6, 1958, concerning the 
other car, FGEX 32058. 


Samuel Cangelosi testified that he inspected the tomatoes in 
car WFEX 68622 on arrival at Baltimore and they were not 
outstanding U.S. No. 2 grade as agreed upon, but instead were 
a low quality U.S. No. 2. Norman, who has had approximately 
25 years experience as a tomato broker, testified that on the 
basis of the inspection report of the Standard Inspection Serv- 
ice at Baltimore, he was of the same opinion. In view of this 
testimony, it cannot be said that respondent’s disapproval of 
this shipment was arbitrary or unreasonable. 


Respondent further contends that on or about May 12, 1958, 
the parties entered into a new agreement with respect to car 
WFEX 68622 and an agreement with respect to car FGEX 
32058, whereby respondent was to sell both carloads of tomatoes 
for complainant. Here again the evidence is conflicting. Samuel 
Cangelosi testified that such an agreement was entered into as 
to both shipments with William Lipman. His testimony was 
corroborated by Ida Snynowski, secretary and bookkeeper of 
respondent. She testified that she listened to the conversations 
between Cangelosi and Lipman over an extension phone in 
Cangelosi’s office; that Cangelosi told Lipman the tomatoes were 
not of the quality represented and to divert them to Philadelphia 
or New York; and that Lipman replied these markets were 
glutted with tomatoes and respondent should sell the tomatoes 
in Baltimore for complainant’s account. William Lipman denied 
that he or any one connected with complainant agreed to have 
respondent dispose of the tomatoes for complainant’s account. 
We conclude from all the evidence that the parties agreed that 
respondent would sell the tomatoes for complainant’s account. 


Respondent sold the tomatoes from both shipments and the 
evidence indicates that the sales were promptly and properly 
made for the best prices obtainable. Respondent truly and cor- 
rectly accounted to complainant and paid over the net proceeds 
realized. Since complainant has failed to establish any violation 
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of section 2 of the act on the part of respondent, the complaint 
should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6643) 


GROWERS PRODUCE v. BISIO & ZUCCA PRODUCE Co. PACA Docket 
No. 7938. Decided July 28, 1960. 


Rejection Without Reasonable Cause— 
Damages 


It is concluded that respondent’s rejection of the shipment was without 
reasonable cause and complainant is awarded damages amounting to 
the difference between the contract price and the gross proceeds ob- 
tained on resale. 


Mr. Paul E. O’Hara, of Vallejo, California, for complainant. Mr. Peter 
Kakures, of Oakland, California, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on January 21, 1960. 
Complainant seeks an award of reparation in the sum of 
$339.64, which is alleged to be the damages resulting from re- 
spondent’s rejection, without reasonable cause, of a truckload 
of watermelons tendered to respondent by complainant on July 
31, 1959, pursuant to a contract of sale entered into by the 
parties several days earlier. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 29, 1960. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on April 
11, 1960, alleging that the melons involved herein were ordered 
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on July 26; that complainant promised delivery on July 28; that 
actual delivery was made by complainant on July 31; that be- 
tween July 28 and July 31 respondent purchased melons from 
other sources to fill its needs; and that the melons delivered 
by complainant were therefore rejected by respondent due to 
the tardy delivery by complainant. 

Since the amount in dispute herein involves less than $500, 
the issues are submitted under the shortened procedure, as 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
ment and respondent requested that its verified answer be ac- 
cepted as its answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Calvin Levon Goad, doing 
business as Growers Produce, whose address is 2723 Sonoma 
Boulevard, Vallejo, California. 


2. Respondent is a partnership composed of Claudio Bisio 
and Frank Zucca, doing business as Bisio & Zucca Produce 
Co., whose address is 328 Franklin Street, Oakland, California. 
At the time of the transaction involved herein, respondent was 
not licensed under the act but was subject to license. 


38. On July 26, 1959, in the course of interstate commerce, 
complainant sold to respondent a truckload of watermelons at 
an agreed price of $52.50 per ton, delivered Oakland, California. 


4, Pursuant to the foregoing contract complainant, on July 
28, 1959, shipped from loading point in the state of Texas to 
respondent in Oakland, California, one truckload, or 41,790 
pounds, of melons meeting contract requirements. The melons 
arrived at destination on July 31, 1959, and were then and 
there rejected by respondent. 


5. Following respondent’s rejection of the shipment, com- 
plainant resold the truckload of melons for the proceeds of 
$757.35, or $339.64 less than the total contract price of $1,096.99. 


6. The formal complaint was filed on January 21, 1960, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 

It is undisputed that respondent agreed to buy from complain- 
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ant the shipment of melons involved herein, as alleged by com- 
plainant. It is likewise undisputed that the truckload of melons 
was tendered to respondent at contract destination, as further 
alleged by complainant, and that no objections or protests were 
made by respondent concerning the grade, quality, condition, 
or quantity of the shipment. In short, the only issue involved 
herein centers about the affirmative allegation advanced by re- 
spondent to the effect that complainant guaranteed delivery of 
the load at Oakland, California, by July 28. 


As the party putting forth an affirmative allegation, the bur- 
den of proving such allegation by a preponderance of the evi- 
dence rests upon respondent. DeMarco Company, Inc. v. Louis 
Gubel, 10 A.D. 24. In seeking to sustain this burden, respondent 
offers its verified answer as its answering statement, saying 
therein that “We again state that we ordered the watermelons 
involved on Sunday, July 26, 1959. The complainant promised 
delivery by July 28, 1959, in Oakland. The watermelons didn’t 
arrive until the afternoon of July 31, 1959. Because of this 
late arrival of watermelons, we had already purchased melons. 
from other sources. We feel that we acted in good faith in re- 
fusing to accept the watermelons under the circumstances of 
this matter.” 


In addition to its answering statement, there is contained in 
the report of investigation a letter from respondent to the De- 
partment, which was received on September 24, 1959, in which 
respondent states, in part, that “. . . we ordered the load of 
watermelons in question, and on Sunday, July 26th, Mr. Goad 
phoned and said that the truck was being loaded and guaranteed 
delivery by Tuesday, July 28th. We heard nothing further from 
him and the truck arrived Friday P.M. July 31st, too late for 
that week’s business.” 


Complainant’s version of the transaction is set forth in detail 
in his opening statement. He states therein that he visited re- 
spondent’s place of business and talked to respondent partner 
Frank Zucca on July 24; that he told Zucca that he was on his 
way to Texas to purchase watermelons; and that Zucca told 
him: “If you can do me any good, call me.” Thereafter, com- 
plainant states, he drove to Belton, Texas, arriving on July 25; 
that on July 26, he arranged for the purchase of some melons; 
that on the same day, July 26, he telephoned Zucca; that Zucca 
asked complainant at that time to send him 2 loads of melons 
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as soon as he could; that on July 27, complainant arranged for 
trucks from Houston, Texas, to pick up the melons he had 
ordered; and that two trucks arrived at loading point, Thorn- 
ton, Texas, on July 28. Complainant further states, in his open- 
ing statement, that he called respondent on July 28 and told 
respondent partner Zucca that he could send him only one 
truckload, since he had only two trucks, and that Zucca had 
said: “O.K., but the market’s breaking here, so you better get 
out of there.” 

Looking at the evidence of record from complainant’s stand- 
point and on the basis of his evidence, it appears that respond- 
ent knew, from being in telephone communication with com- 
plainant on July 28, that the melons had not left Texas as of 
the time of this conversation and could not be trucked into 
California until some 48 hours later. Respondent, while not 
denying the telephone conversation of July 28 as asserted by 
complainant, nevertheless takes the position, as revealed by its 
evidence, that complainant promised delivery in California on 
July 28. 

Respondent, as we have said, has the burden of proving that 
delivery of the melons to contract destination, Oakland, Cali- 
fornia, on July 28, 1959, was an agreed term of the contract 
herein. Upon reviewing the evidence, we conclude that respond- 
ent has failed to sustain this burden. Since this is the only rea- 
son advanced by respondent for its rejection of the melons on 
arrival at Oakland on July 31, it is concluded that such rejection 
was unjustified and without reasonable cause, in violation of sec- 
tion 2 of the act. 

In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. In such event, the seller is also entitled to 
recover proper expenses incurred in the resale. Deschutes Val- 
ley Potato Company v. Santa Barbara Foods, 15 A.D. 165. 

The contract price of the watermelons involved herein, de- 
livered Oakland, California, is $1,096.99. Gross proceeds ob- 
tained on resale by complainant, which resale appears to have 
been promptly and properly made, amounted to $757.35. The 
difference between this figure, $757.35, and the contract price, 
$1,096.99, is $339.64, representing the damages suffered by 
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complainant due to respondent’s rejection without reasonable 
cause. Accordingly, reparation in this amount should be awarded 
to complainant, with interest. 


In addition to the amount requested in the complaint as repara- 
tion, $339.64, complainant mentions in the opening statement 
that he incurred further handling costs in the unloading of the 
melons in the “reasonable” amount of $50. Complainant has 
failed, however, to offer any evidence in support of his state- 
ment and therefore no consideration can be given to this item. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $339.64, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1959, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6644) 


JEROME KANTRO COMPANY v. LOUIS ZWICK & SON. PACA Docket 
No. 7692. Decided July 28, 1960. 


Purchase After Inspection—Liability 


It is concluded that this transaction was a purchase after inspection, that 
no breach of the contract by complainant has been established, and that 
respondent is liable to complainant for the balance of the purchase price. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Cali- 
fornia, Salinas, California, for complainant. Mr. Arthur Slavin, of New 
York, New York, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on June 19, 1959, complainant 
seeks to recover damages in the amount of $1,084.74, the un- 
paid balance of the purchase price allegedly due in the sale by 
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complainant to respondent of one carload of lettuce. A copy 
of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent on July 3, 1959. 
A copy of the report of investigation was served upon complain- 
ant’s representative on July 7, 1959. 


In its answer to the formal complaint, respondent denies 
liability and alleges that the lettuce was not in suitable shipping 
condition, in that it was infected with a latent disease not dis- 
coverable upon reasonable inspection. Respondent alleges fur- 
ther, by way of counterclaim, that it was damaged in an amount 
at least equal to that claimed in the complaint, by virtue of 
complainant’s breach of warranty. Respondent requested an oral 
hearing. 


An oral hearing was held at New York City on February 10, 
1960, at which respondent was represented by counsel. Com- 
plainant was not represented at the hearing and no witnesses 
appeared to testify in his behalf. At complainant’s request, the 
formal complaint and the exhibits attached thereto, as well as 
the deposition of Martin Zwillinger, complainant’s sales man- 
ager, were offered and received in evidence by the presiding of- 
ficer. Respondent’s partner, Joseph Zwick, testified for 
respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose address is P. O. Box 
1090, Salinas, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Louis Zwick & Son, is a partnership com- 
posed of Louis Zwick and Joseph Zwick, whose address is 330 
Washington Street, New York 13, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about January 6, 1959, in the course of interstate 
commerce, complainant sold to respondent 700 cartons of lettuce, 
2-dozen size, at an agreed price of $2 per carton, f.o.b. shipping 
point, plus vacuum cooling of 15¢ per carton, making a total 
contract price of $1,505. 


4. The contract between the parties was negotiated by com- 
plainant’s sales manager, Martin Zwillinger, and respondent’s 
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agent and broker, Nat Spector, of Phoenix, Arizona, who in- 
spected the lettuce at shipping point prior to or at the time of 
purchase, 


5. On or about January 6, 1959, complainant shipped from El 
Centro, California, to respondent at New York City, in car 
PFE 67460, 700 cartons of Nobility brand lettuce, 2-dozen size, 
vacuum cooled. 


6. Respondent accepted and unloaded the lettuce upon arrival 
at destination, but has since failed and refused to pay complain- 
ant the agreed purchase price therefor, except for the sum of 
$420.26, leaving a balance due and owing from respondent to 
complainant in the amount of $1,084.74. 


7. The formal complaint was filed on June 19, 1959, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s answer makes no reference whatever to a 
breach of any express warranty by complainant as to grade, 
brand, quality or condition of the lettuce. Respondent’s claim 
that the contract specified “Favor’ brand lettuce was raised 
for the first time at the hearing held on February 10, 1960, over 
a year after the agreement was entered into by the parties. 
Respondent relies upon the broker’s confirmations of sale, both 
of which describe the brand as “Favor,” but respondent offered 
no testimony from its broker on this point. Had respondent con- 
sidered the “Favor” brand to be a material specification of the 
contract, it appears that some objection would have been made 
in its initial wire of January 15, 1959, sent to complainant, at 
which time respondent complained of condition and quality only. 
The first sentence of this wire is significant, for it expressly 
acknowledges receipt of Nobility brand lettuce. The sentence 
reads: 


“REFERENCE PFE 67470 NOBILITY BRAND LET- 
TUCE SHIPPED CALIF 6TH ARRIVED NEW YORK 
13TH WE BROKE CAR LAST NIGHT QUALITY 
AND CONDITION VERY POOR.” 


Complainant’s reply wire to respondent on the same day also 
refers to the brand as “NOBILITY,” as does complainant’s in- 
voice to respondent. Finally, there is a series of letters written 
by the parties to each other during the period January 26 
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through March 23, 1959. Four of these letters were written by 
respondent, and while complaint was made as to condition, noth- 
ing whatever was mentioned of complainant’s claimed failure 
to ship lettuce of the “Favor” brand name. Everything con- 
sidered, it is our conclusion that complainant made no warranty 
that the lettuce would be of “Favor” brand. 

In contending that complainant also represented the car as 
containing extra fancy lettuce, respondent again relies upon 
statements which it claims were made by its agent and broker. 
The broker, however, did not testify at the hearing nor was his 
testimony taken by deposition. In the absence of any testimony 
from the broker, respondent’s version that the contract provided 
for extra fancy lettuce is neither persuasive nor convincing. 
In any event, the burden of proof is on respondent to establish 
this claimed warranty by a fair preponderance of the evidence, 
particularly where, as here, we have complainant’s testimony 
that there were no warranties or representations as to grade, 
quality or condition of the lettuce. In our view, respondent has 
offered no acceptable evidence to prove this affirmative defense. 


Complainant’s sales manager, Martin Zwillinger, testified that 
respondent’s broker and agent, Nat Spector, purchased the car 
of lettuce after inspection. This testimony is not denied by either 
the broker or respondent. Complainant’s wire of January 15, 
1959, to respondent reads in part: “FOR YOUR INFORMA- 
TION YOUR REPRESENTATIVE INSPECTED THIS LET- 
TUCE SHIPPING POINT.” Respondent took no exception to 
this statement. Again, in a letter to the Department dated 
March 26, 1959, complainant’s representative advised, among 
other things, that the sale was made on the basis of inspection 
by Nat Spector. Although respondent was served with a copy 
of the report of investigation on July 3, 1959, nowhere in the 
record do we find objection by respondent to the stated basis of 
the sale. It would seem that by its failure to deny, respondent 
accepts complainant’s evidence that the lettuce was inspected 
prior to its purchase by Nat Spector, but takes the position 
that it should not be required to pay the agreed purchase price 
because of the condition and amount of decay found upon the 
restricted Federal inspection made at respondent’s place of busi- 
ness some 29 hours after arrival of the car at New York City. 


We have held on many occasions in the past, as we now do, 
that a buyer who purchases. produce after his own or his 
authorized agent’s inspection, or full opportunity to inspect, is 
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liable for the agreed purchase price regardless of whether 
deterioration is later found in the merchandise. Martin Felkins 
v. Morris Orenstein, 11 A.D. 1103; Frank B. Stark v. Robert 
J. Miller, 12 A.D. 1231; Sidney Rosenthal v. S. Litowitz and 
Sons, 15 A.D. 289; E. Ralph Schisler Co. v. Bloom-Meyers Com- 
pany, 17 A.D. 906. 

It follows from the conclusions reached above that, since there 
is no breach of contract established as to complainant, respond- 
ent is liable for the entire purchase price of the car of lettuce, 
less the amount previously remitted to complainant. Respondent 
has heretofore paid to complainant $420.26 against the original 
purchase price of $1,505, leaving a balance due complainant of 
$1,084.74. Respondent’s failure to pay this balance is a violation 
of section 2 of the act for which reparation, with interest, should 
be awarded complainant. 

The counterclaim, based upon complainant’s alleged breach 
of contract, should also be dismissed, since no breach has been 
established by respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,084.74, with 
interest thereon at the rate of 5 percent per annum from 
February 1, 1959, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 6645) 


NATIONAL BANANA DISTRIBUTORS, INC. v. AKRON TERMINAL 
FruIT & VEG. Co. PACA Docket No. 7806. Decided July 29, 
1960. 


Acceptance—Liability 


Since respondent failed to submit evidence in support of the allegations 
of its answer, respondent is ordered to pay to complainant the amount 
claimed. 
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Mr. David Siskind, of New York, New York, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed September 28, 1959. 
The formal complaint was filed October 15, 1959. Complainant 
seeks an award of reparation in the amount of $1,492.92, which 
is alleged to be the unpaid contract price of a carload of 
bananas, MDT 13333, sold to and accepted by respondent in 
June 1959. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 10, 1959. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on November 12, 1959. 


Respondent’s letter dated November 20, 1959, and received 
by the Department on November 23, 1959, was accepted as its 
answer. Respondent does not deny any of the allegations of the 
formal complaint except, in effect, the amount claimed by com- 
plainant. Respondent states that it lost $515.03 on a prior car 
and complainant said it would help out on the next car, MDT 
13333; and that complainant billed respondent for the full price 
on MDT 13333 although the car arrived without ice and respond- 
ent sustained a loss of $381.22. In conclusion, respondent states 
“We feel that we should have some help for the amount of 
money we lost on these two cars.” 

Since neither party requested an oral hearing, although the 
amount involved exceeded $500, the shortened method of pro- 
cedure was followed in accordance with section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement with a request that the 
complaint and attached exhibits be considered as evidence. Re- 
spondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, National Banana Distributors, Inc, is a 
corporation whose address is 271 Church Street, New York, 
New York. 
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2. Respondent, Akron Terminal Fruit & Veg. Co., is a corpo- 
ration whose address is 85 South Summit Street, Akron, Ohio. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 8, 1959, in the course of interstate com- 
merce, complainant sold to respondent one carload of bananas, 
consisting of 205 stems of select bananas weighing 22,620 
pounds, at the agreed price of $6.50 per hundredweight, plus 
service charges of $22.62, or a total price of $1,492.92, f.o.b. 
acceptance shipping point, New York, New York. 


4. On or about June 8, 1959, complainant shipped from New 
York to respondent at Akron, Ohio, 205 stems of select bananas 
weighing 22,620 pounds in car MDT 13333. The shipment ar- 
rived at Akron and respondent accepted the bananas. 


5. Respondent has failed to pay complainant’s invoice for 
the agreed total price of $1,492.92, or any part of that amount. 


6. The formal complaint was filed October 15, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The exhibits attached to the verified formal complaint support 
the allegations of such complaint. Respondent did not deny in 
its answer that the contract terms were as alleged in the com- 
plaint or that the bananas shipped were in accordance with the 
contract. Apparently, it is respondent’s position that complain- 
ant is entitled to less than the agreed price of $1,492.92 because 
of losses sustained on car MDT 13333 and also on a prior trans- 
action. Respondent offered no evidence to support the allega- 
tions of its answer as to these losses, although it was given 
ample opportunity to do so. As pointed out in complainant’s 
opening statement, the date, terms, commodity, and other ma- 
terial facts of this prior transaction are not disclosed by re- 
spondent. As to MDT 13333, complainant states that no com- 
plaint was made by respondent until the receipt of respondent’s 
letter of August 28, 1959, claiming that it sustained a loss be- 
cause the car arrived without ice. Complainant states further 
that the bill of lading attached to complaint indicates that 
proper icing instructions were furnished to the railroad by 
complainant and, therefore, since the contract was on an f.0.b. 








790 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 790 


basis, any negligence on the part of the railroad in transit would 
be solely a matter between the railroad and respondent. 

On the basis of the evidence before us, it is concluded that 
the failure of respondent to pay to complainant the total pur- 
chase price of $1,492.92 was in violation of section 2 of the act. 
Reparation should be awarded to complainant in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this urder, respondent shall 
pay to complainant, as reparation, $1,492.92, with interest 
thereon at the rate of 5 percent per annum from July 1, 1959, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6646) 


PACA Docket No. 7889. Dismissed July 11, 1960, by Thomas 
J. Flavin, Judicial officer. 


(No. 6647) 


PACA Docket No. 7774. Dismissed July 12, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6648) 
PACA Docket No. 7857. Dismissed July 12, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6649) 


PACA Docket No. 7886. Dismissed July 26, 1960, by Thomas 
J. Flavin, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 6650) 


CONTINENTAL PRODUCE COMPANY v. FRANK ERLBAUM, INC. 
PACA Docket No. 7949. Reparation of $1,155 with 5 per- 
cent interest from September 1, 1959, awarded complainant 
against respondent in order issued July 11, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6651) 


LARSON FRUIT Co. v. HALEY-NEELEY Co. PACA Docket No. 7907. 
Reparation of $283.91 with 5 percent interest from March 1, 
1959, awarded complainant against respondent in order is- 
sued July 11, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6652) 


MCCANN PRODUCE Co., INC. v. FREEPORT FRUIT & VEGETABLE 

Corp. PACA Docket No. 7994. Reparation of $2,122.08 with 

5 percent interest from January 1, 1960, awarded complain- 

ant against respondent in order issued July 11, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6653) 


MICHAEL-SWANSON-BRADY PRODUCE CO. v. MELVIN MCCONNELL. 
PACA Docket No. 7908. Reparation of $1,477.43 with 5 per- 
' cent interest from August 1, 1959, awarded complainant 
against respondent in order issued July 11, 1960, by Thomas 

J. Flavin, Judicial Officer. 


(No. 6654) 


W. H. HANCOCK PRODUCE COMPANY v. CITY COAL & SUPPLY 
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Co. PACA Docket No. 7874. Reparation of $3,829.10 with 5 
percent interest from July 1, 1959, awarded complainant 
against respondent in order issued July 12, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6655) 


L. CHERRICK & Co. v. ANDREWS HORSE RADISH Co., INC. PACA 
Docket No. 8008. Reparation of $875 with 5 percent interest 
from January 1, 1960, awarded complainant against respond- 
ent in order issued July 13, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6656) 


BODINE PRODUCE Co., INC. v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8017. Reparation of $1,537.75 with 5 per- 
cent interest from November 1, 1959, awarded complainant 
against respondent in order issued July 15, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6657) 


WILSON PRODUCE Co. v. L. M. BLUMENTHAL COMPANY. PACA 
Docket No. 8016. Reparation of $1,493.87 with 5 percent in- 
terest from December 1, 1959, awarded complainant against 
respondent in order issued July 15, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6658) 


DAVE C. BECHTEL v. WESTERN PRODUCE Co. PACA Docket No. 
7993. Reparation of $1,121.87 with 5 percent interest from 
September 1, 1959, awarded complainant against respondent 
in order issued July 18, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 6659) 


FORNEY FRUIT & PRODUCE Co. v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8009. Reparation of $1,506 with 5 percent 
interest from September 1, 1959, awarded complainant 
against respondent in order issued July 18, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6660) 


SEALD-SWEET SALES, INC. v. W. C. JONES COMPANY. PACA 
Docket No. 7878. Reparation of $832.35 with 5 percent inter- 
est from February 1, 1959, awarded complainant against re- 
spondent in order issued July 25, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6661) 


A. LEvy & J. ZENTNER CO. v. GREENACRES PRODUCE Corp. PACA 
Docket No. 8011. Reparation of $1,435.80 with 5 percent in- 
terest fromm December 1, 1959, awarded complainant against 
respondent in order issued July 26, 1960, by Thomas J. Flavin, 
Judicial Officer. 


} (No. 6662) 


MEYER TOMATOES v. MEDOLA PRODUCE. PACA Docket No. 8005. 
Reparation of $2,118.50 with 5 percent interest from Decem- 
ber 1, 1959, awarded complainant against respondent in order 
issued July 26, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6663) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. D & E WHOLESALE 
FRUIT & PRODUCE, INC. PACA Docket No. 8006. Reparation of 
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$535.51 with 5 percent interest from August 1, 1959, awarded 
complainant against respondent in order issued July 26, 1960, 
by Thomas J. Flavin, Judicial Officer. 


(No. 6664) 


HAROLD V. SELLON v. MERCHANTS FRUIT Co. PACA Docket No. 
8013. Reparation of $3,544.93 with 5 percent interest from 
November 1, 1959, awarded complainant against respondent 
in order issued July 26, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6665) 


WESTERN WHOLESALE PRODUCE v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8010. Reparation of $1,743 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued July 26, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6666) 


BIG PRAIRIE FARMS v. PAK’T-RITE PRODUCE, INC. PACA Docket 
No. 8021. Reparation of $534.40 with 5 percent interest from 
October 1, 1959, awarded complainant against respondent in 
order issued July 27, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6667) 


ED GALLANT v. JIM DOOLEY POTATO CHIP, INC, PACA Docket 
No. 8026. Reparation of $1,040 with 5 percent interest from 
December 1, 1959, awarded complainant against respondent 
in order issued July 27, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 6668) 


RUSSELL HAws v. ACME PoTATO & ONION DistTrs., INC. PACA 
Docket No. 8024. Reparation of $3,646.85 with 5 percent in- 
terest from November 1, 1959, awarded complainant against 
respondent in order issued July 27, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6669) 


SPADA DISTRIBUTING Co., INC. v. ACME POTATO & ONION DISTRsS., 
Inc. PACA Docket No. 8025. Reparation of $600 with 5 per- 
cent interest from September 1, 1959, awarded complainant 
against respondent in order issued July 27, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6670) 


MARLBORO COLD STORAGE, INC. v. SHIRLEY ZIMMERMAN. PACA 
Docket No. 8029. Reparation of $3,217.25 with 5 percent in- 
terest from January 1, 1960, awarded complainant against 
respondent in order issued July 29, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6671) 


MICHAEL-SWANSON-BRADY OF MOOREHEAD, INC. v. MID-CONTI- 
NENT COFFEE COMPANY. PACA Docket No. 8027. Reparation 
of $429.40 with 5 percent interest from November 1, 1959, 
awarded complainant against respondent in order issued 
July 29, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6672) 


NEW BERN OIL & FERTILIZER COMPANY v. JIM DOOLEY POTATO 








796 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 19 A.D. 796 


Cup, INc. PACA Docket No. 8036. Reparation of $1,295 with 
5 percent interest from August 1, 1959, awarded complainant 
against respondent in order issued July 29, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6673) 


DAvis V. TOMPKINS v. GAY PRODUCE COMPANY, INC. PACA 
Docket No. 8037. Reparation of $3,251.75 with 5 percent in- 
terest from April 1, 1960, awarded complainant against re- 
spondent in order issued July 29, 1960, by Thomas J. Flavin, 
Judicial Officer. 


COURT DECISIONS 


L. B. VANCE AND FORD VANCE, Partners, D/B/A VANCE DAIRY 
v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE. Decided 
May 5, 1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE 
HATTIESBURG DIVISION OF THE SOUTHERN DISTRICT 
OF MISSISSIPPI 


Civil Action 1495 


S. C. MIZE, J. 


OPINION OF THE COURT 


The plaintiffs (appellants), handlers as defined in Order No. 
87, as amended, regulating the handling of milk in the Central 
Mississippi Marketing Area seek a review of the findings of 
fact, conclusions and order of the Judicial Officer of the United 
States Department of Agriculture. The Judicial Officer dismissed 
the petition filed by the plaintiffs pursuant to #8c(15) (A) of 
the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. 608c(15) (A), which re-enacted, with amendments, 
the marketing provisions of the Agricultural Adjustment Act 
of 1933, as amended (48 Stat. 31). This review proceeding was 
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commenced by the filing of a complaint pursuant to #8c(15) (B) 
of the act (7 U.S.C. 608¢c(15) (B)). The Secretary has answered 
the complaint and has caused to be filed with the Court a certi- 
fied copy of his ruling, together with the record upon which it 
is based. 


In this statutory appeal proceeding the function of the Court 
is to determine whether, on the record before the Judicial Of- 
ficer, his ruling is in accordance with law (7 U.S.C. 608c(15) 
(B). 

The ruling of the Judicial Officer is final and conclusive if 
there is substantial evidence in such record supporting the rul- 
ing and the Court may not weigh the evidence and substitute 
its independent findings for those of the administrative officer. 


The sole question involved in the administrative proceeding 
was the validity of +987.16 of the order containing the defini- 
tion of “producer-handler.” The petitioners’ (plaintiffs herein) 
complaint was directed specifically against the provisions of 
said section as it was amended effective April 1, 1957. The 
order provides, except as to certain producer-distributors, for 
the equalization of milk produced by handlers with the milk of 
other producers. The petitioners protested their exclusion from 
the “producer-handler” status under the order and alleged that 
the inclusion in the equalization pool with specific exceptions 
of the milk production of producer-dealers, i.e., producers who 
also distribute milk, is invalid. Petitioners also contended that 
section 987.16 was not authorized by the act, is not supported 
by substantial evidence in the promulgation hearing and is dis- 
criminatory and confiscatory. 


The statute involved is the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S.C. 601 et seq.) (herein- 
after referred to as the “act.”) It outlines the provisions a milk 
order may contain and was held constitutional in United States 
v. Rock Royal Cooperative Association, Inc., et al, 307 US. 
583 (1939), as well as in other cases. The order involved is 
Order No. 87, as amended (7 CFR 987.1 et seq.), effective 
April 1, 1957, issued under the act and regulating the handling 
of milk in the Central Mississippi Marketing Area (hereinafter 
referred to as the “order”). 


The findings of fact, conclusions of law and order of the Judi- 
cial Officer as printed in the Agricultural Decisions (18 A.D. 
563) are a part of the record herein. The Judicial Officer in rul- 
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ing that the disputed provision was valid and authorized by the 
act cited in support thereof, the ruling on the same issue in a 
prior proceeding, namely in re Jacob Tanis, et al, 17 A.D. 1091 
(1958). 

The petitioners have the burden of showing that the action 
of the Secretary in including the provisions of #+987.16 in the 
order was invalid and not supported by substantial evidence in 
the promulgation hearing. 

Order No. 87 was originally issued and made effective on 
November 1, 1954, pursuant to the act. It has been amended 
from time to time and was amended April 1, 1957, at which 
time the contested provision was included in the amended order. 


The act has been thoroughly reviewed and found to be consti- 
tutional. United States v. Rock Royal Cooperative, 307 U.S. 
533, (1939); H. P. Hood & Sons v. United States, 307 U.S. 588 
(1939) ; United States v. Wrightwood Dairy Co., 315 U.S. 110 
(1942). See particularly the Rock Royal opinion for a compre- 
hensive discussion of the act and of milk marketing orders. 


Under the act, public hearings must be held on all proposed 
milk marketing orders and amendments thereto, and the Secre- 
tary must make findings and take action upon the basis of the 
record thus made. All prerequisites were duly complied with 
at the time Order No. 87 was amended effective April 1, 1957. 
It contains a scheme whereby each handler pays for milk sub- 
ject to the order at class value or prices, differing according 
to the use he makes of such milk, while producers receive a uni- 
form or blend price based upon the total value of all milk used 
by all handlers under the amended order. 


Section 987.16 of the amended order (7 CFR Part 987.16) 
exempts from regulation those producer-handlers who bottle 
and distribute only their own farm production. If a handler, 
who has own farm production, obtains any milk from any 
other source, including milk from a pool plant, he forfeits the 
exemption and is fully subject to the pricing and pooling pro- 
visions of the order. Such a fully regulated handler is required, 
pursuant to the order, to equalize the milk which he produces 
with the milk of other producers. The plaintiffs fall within 
this category. Accordingly, under the applicable provi- 
sions of the order, all receipts and disposition of the plaintiffs, 
including the milk received at their plant which was produced 
in their capacity as producers, were combined with the receipts 
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and disposition of all other handlers in the market and the 
average or uniform price of all milk in the pool was computed. 


The record shows without dispute that L. B. Vance and Ford 
Vance are partners and operate a dairy on their own farm. They 
have not adopted any plan or scheme to evade the payment 
into the Producer Settlement Fund, but their operation of the 
dairy business was the same before the amended order as it is 
now. The owners live and reside on the dairy farm. Cows are 
maintained there and the milk is processed on the dairy farm 
which is produced from this particular farm. In addition to 
processing their own production, they buy some milk from the 
regulated pool plants and process, pasturize, bottle and sell to 
consumers this particular milk. The Vances do not complain of 
the payment demanded into the Producers Settlement Fund on 
this milk that is purchased from the regulated pool plants, but 
their contest in the present litigation is against being required 
to pay into the Settlement Fund compensation based upon the 
milk that they actually produce on their farm. All milk not pro- 
duced by them on their own farm they purchase from a regu- 
lated pool plant and pay class #1 price therefor, and under 
these circumstances the plant from whom they purchase makes 
the payment into the Settlement Fund. 


The order before the Amendment of April 1, 1957 was made 
read as follows: 


“987.16 Producer-handler. ‘Producer-handler’ means any per- 
son who operates a dairy farm and a distributing plant which, 
during the month, has no other source milk (except own pro- 
duction) or producer milk.” 

On April 1, 1957, the Amendment, complained of, was adopted 
and the definition of producer-handler was changed to read as 
follows: 


“987.16 Producer-handler. ‘Producer-handler’ means any per- 
son who operates a dairy farm and a distributing plant which, 
during the month, received no other source milk (except own 
production), producer milk, or milk from a pool plant.” 


Under the original order, before its amendment, Vance was 
not required to pay any compensation into the Settlement Fund 
if he purchased additional milk, nor did he pay any on his own 
farm production if they purchased any needed additional milk 
from a regulated plant and paid the Class +1 price, but he 
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would pay on his own farm production if he purchased any 
additional milk from a producer or from any other source ex- 
cept a regulated plant on which the Class #1 price was paid. 
The effect of the amendment, if valid, is to require Vance to 
pay compensation on his own farm production if he purchased 
any additional milk anywhere, and the record shows that he has 
purchased additional milk from a regulated pool plant and paid 
the Class #1 price therefor, and he has been required under 
the amendment to pay into the Producer Settlement Fund on 
all milk produced by him upon the theory that as to all milk, 
under the circumstances, he is a handler. 


The record presents only a question of law. The order as 
amended is supported by the evidence and the only substantial 
question raised is did the Secretary exceed his authority by the 
amendment on April 1, 1957, by which Vance is now required 
to pay on milk produced by him. The plaintiffs raise other objec- 
tions, but these are without merit. 


The pertinent parts of the Agricultural Adjustment Act are 
found in Title 7, Chap. 26 of USCA. Section 608¢c(13) (B) reads 
as follows: 

“No order issued under sections 601-608, 608a, 608b, 608c, 
608d-612, 613, 614-619, 620, 623, and 624 of this title shall be 
applicable to any producer in his capacity as a producer.” 


“608 ORDERS REGULATING HANDLING OF COMMOD- 
ITY—ISSUANCE BY SECRETARY. 


(1) The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time amend, 
orders applicable to processors, associations of producers, and 
others engaged in the handling of any agricultural commodity 
or product thereof specified in subsection (2) of this section. 
Such persons are referred to in sections 601-608, 608a, 608b, 
608c, 608d-612, 613, 614-619, 620, 623, and 624 of this title as 
‘handlers’. Such orders shall regulate, in the manner hereinafter 
in this section provided, only such handling of such agricultural 
commodity, or product thereof, as is in the current of inter- 
state or foreign commerce, or which directly burdens, obstructs, 
or affects, interstate or foreign commerce in such commodity 
or product thereof.” 


Section 608c (5)(C) and (D) reads as follows: 
“(C) In order to accomplish the purposes set forth in para- 
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graphs (A) and (B) of this sub-section, providing a method 
of making adjustments in payments, as among handlers (includ- 
ing producers who are also handlers), to the end that the total 
sums paid by each handler shall equal the value of the milk 
purchased by him at the prices fixed in accordance with para- 
graph (A) of this section. 

“(D) Providing that, in the case of all milk purchased by 
handlers from any producer who did not regularly sell milk dur- 
ing a period of 30 days next preceding the effective date of such 
order for consumption in the area covered thereby, payments 
to such producer, for the period beginning with the first regu- 
lar delivery by such producer and continuing until the end of 
two full calendar months following the first day of the next 
succeeding calendar month, shall be made at the price for the 
lowest use classification specified in such order, subject to the 
adjustments specified in paragraph (B) of this subsection.” 

It is well settled that this Act of Congress is to be given a 
very liberal construction and has granted to the Secretary broad 
powers. However, the authority of the Secretary is limited by 
the terms of the Act and he cannot go beyond the scope of the 
Act in establishing orders that are in conflict with it. The order 
as amended is in conflict with the Act. The language of the Act 
is very plain and it is not necessary to go to the legislative his- 
tory to determine what was intended by Congress with reference 
to the present controversy. It will be noted under Section 
608c(13) (B) that Congress specifically stated that no order 
under these particular sections could be applicable to any pro- 
ducer in his capacity as a producer. Language could not be 
plainer or more clearly stated than is stated in that provision. 
Since there is no dispute about the facts in the present case but 
what Vance is a bona fide producer, the sections above re- 
ferred to herein cannot be made applicable to him. 

The other sections hereinabove quoted refer to handlers and 
authorize the Secretary, subject to the provisions of the Act, to 
issue from time to time and amend orders that may be applicable 
to processers, associations of producers and others engaged in 
the handling of any agricultural commodity wherein interstate 
commerce is affected. The Secretary relies largely upon Section 
608c(5)(C) to uphold his definition made by the amendment 
of producer-handler and particularly that part of the section 
reading as follows: “*** as among handlers (including producers 
who are also handlers), to the end that the total sums paid by 
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each handler shall equal the value of the milk purchased by him 
at the prices fixed in accordance with paragraph (A) of this 
section.” This language cannot support the contention of the 
Secretary because the Act must be read in its entirety and 
when you refer to Section 608c(13) (B) the language is speci- 
fic that no order issued under these sections shall be applicable 
to any producer in his capacity as a producer. 


It cannot be denied, under the facts shown in this record, that 
Vance was the producer of a large part of his milk and that in 
addition thereto, then he became the handler as to the milk that 
was purchased by him, and this he does not dispute. I think 
the Act is clear that Congress had reference only to milk pur- 
chased from some source other than that as produced by himself. 
If Congress had intended anything else, it would have been easy 
to have expressed it more clearly. The bill was thoroughly 
considered by Congress and every word used in the Act was 
given thorough consideration, and the language was chosen 
after lengthy hearings and debate. The Act contains no defini- 
tions of the words “processers”, “producers” or “handlers”, 
but from the context of the language of the Act it is apparent 
that Congress intended that the words used in the Act should 
receive their usual and generally accepted meaning. Applying 
that rule, the word “purchaser” is more generally defined as 
meaning to obtain or secure for one’s own personal benefit by 
paying a consideration. See Words and Phrases, Permanent 
Edition. It would be difficult to apply a definition to the word 
“purchaser” which would imply that one can purchase anything 
from himself. Such a definition would rise to an absurdity. If 
one produces an article, it is his without purchase and a fair 
definition of “purchase” may be found in the case of U. S. v. 
Scovil, 348 U. S. 218. Likewise, in the case of Dairymen’s 
League Cooperative Ass’n, Inc. v. Brannan, 173 Fed (2) 57, 
is applicable to the question here involved. While the facts are 
different, yet the Court was dealing with a concern that was 
delivering cream from its Hoboken plant to other purchasers by 
the Janssen Company and held that such delivery was not to a 
purchaser. Also see Footnote 49, Vol. 36 C.J.S. p. 1072. 


I am not overlooking the rule of law that the construction 
placed upon the Act by the administrative body, here the Secre- 
tary of Agriculture, is entitled to great weight and it is with 
reluctance that I reach a contrary conclusion from that reached 
by the Secretary, but I am of the opinion that the authorities 
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require such a conclusion. The Court is not bound by the judg- 
ment and interpretation of the Secretary, but does give it great 
weight and respect, but it is well settled by the authorities, 
that it is not conclusive. See County of Marion v. U. S., 356 
USS. 411. 

Counsel for the Secretary have cited many authorities, none 
of which are applicable to the present order, nor do they uphold 
the validity of the present order as amended. One of the opinions 
of the Judicial Officer wherein the question involved here is dis- 
cussed is In Re Jacob Tanis, et al, 17 A.D. 1091, and several 
authorities therein cited. I have read this opinion carefully and 
with keen interest because of its exhaustive study, but cannot 
agree that it controls the order as amended herein complained 
of. The facts in the present case show clearly and without dis- 
pute that the plaintiffs herein are producers and processers of 
their own milk and are exempt by the sections hereinbefore 
cited. Likewise, they are handlers of milk they purchase and 
there is no dispute but what they are complying with the law 
and all orders in that respect as handlers. 


The order as amended is not in accord with law and the 
judgment of the Secretary will be reversed and remanded to 
him to adopt such order as to eliminate plaintiffs herein as to 
the milk produced on their own farms by them as producers, 
and that the plaintiffs have judgment for such amounts as they 
have been required to pay into the Producers Settlement Fund 
or Administrative Fund. 


The order as amended was beyond the powers of the Secre- 
tary to promulgate. It is well settled that an administrative 
board cannot promulgate an order that will have the effect of 
law that is in contravention of the Act itself. This principle is 
well settled, but a recent case affirming that doctrine is that of 
Commissioner of Internal Revenue v. Fred N. Acker, decided by 
the Supreme Court of the United States November 16, 1959 
and reported in Volume 80, Supreme Court 144. 


An order may be drawn in accord herewith. 


L. B. VANCE AND FORD VANCE, Partners, D/B/A VANCE DAIRY 
v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE. Decided 
May 14, 1960. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 
HATTIESBURG DIVISION OF THE SOUTHERN DISTRICT 
OF MISSISSIPPI 


Civil Action 1495 
S. C. MIZE, J. 


JUDGMENT 


The Motion of the plaintiffs for Summary Judgment, pursuant 
to the provisions of Rule 56 of the Rules of Civil Procedure, 
together with a Motion for Summary Judgment of the defend- 
ant, pursuant to Rule 56 of the Federal Rules of Civil Procedure 
having been presented, and the Court being fully advised, 


The Court finds that the plaintiffs are entitled to a Summary 
Judgment as a matter of law, and that the defendant is not 
entitled to a Summary Judgment as a matter of law. 

NOW, IT IS, THEREFORE, ORDERED, ADJUDGED AND 
DECREED: 


1. That the defendant’s Motion for Summary Judgment be 
and the same is hereby denied. 


2. That the plaintiffs’ Motion for Summary Judgment be and 
the same is hereby granted. 


3. That the amendment to § 987.16 of Order No. 87, issued 
by the Secretary of Agriculture and made effective on and after 
April 1, 1957, insofar as it made milk produced by the person 
who also operated the plant in which it was processed and from 
which it was distributed as fluid milk in the marketing area, 
subject to the pricing, pooling and administrative assessment 
provisions of the order, was not in accordance with law because 
it is in conflict with § 8c(13) (B) of the Act (7 U.S.C. 608c (13) 
(B)) which provides that no such order shall be applicable to 
any producer in his capacity as a producer. 


4, That the ruling and order of the Secretary of Agriculture 
rendered and entered June 12, 1959, denying the relief re- 
quested by plaintiffs, is not in accordance with law, and the 
proceedings are hereby remanded to the Secretary of Agriculture 
for action consistent with this Court’s opinion filed herein May 
5th, 1960. 


5. It is further directed that the Secretary of Agriculture 
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take appropriate action to cause to be refunded to the plaintiffs 
all sums of money which the plaintiffs paid to the Producer- 
Settlement Fund and the Administrative Assessment Fund as 
a result of the application of Order No. 87 to plaintiffs’ own 
farm production subsequent to April 1, 1957. 


DATED, this the 14th day of May, A.D., 1960. 





